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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

GAIL A. GONZALEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                        File No.
5024681
CARE INITIATIVES, INC. d/b/a
  : 



5024682

ATLANTIC NURSING & REHAB
  : 



5024683

CENTER,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SAFETY NATIONAL CASUALTY
  :

CORPORATION,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Gail A. Gonzalez, claimant, has filed a petition in arbitration and seeks workers’ compensation from Care Initiatives, employer and Safety National Casualty Corporation, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on June 3, 2009 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1through 15, including additional pages for Exhibit 12 submitted as rebuttal subsequent to the hearing; defense exhibits A through R; as well as the testimony of the claimant.

ISSUES

The parties presented the following issues for determination in File Nos. 5024681, 5024682, and 5024683:

Defendants stipulate to a work injury on January 2, 2006; a work injury on April 27, 2006; but deny a cumulative work injury on July 19, 2006 (File No. 0246981).

Whether the alleged injury is a cause of permanent disability.

The extent of the claimant’s entitlement to permanent partial disability benefits.

The commencement date for any permanent partial disability benefits awarded.

Whether the claimant is entitled to penalty benefits. 

Assessment of costs.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Gail Gonzalez, was 43 years old at the time of the hearing.  Her education consists of a GED, and later Certified Nurses’ Aide (CNA) and Medication Aide (CMA) certificates. 

Her work history includes working at a restaurant, then working for two years as a CNA at a nursing home, where her duties included getting residents up to be fed, dressing them, helping them shower, and lifting them in the restroom and out of bed.  She was able to do this work in spite of her diminutive size; claimant weighs 120 pounds. 

Claimant moved to Malvern, Iowa, and again worked at a nursing home.  Her duties were similar, and included distributing medication.  Her work as a CNA required lifting patients, her work as a CMA did not.  Her duties alternated between these functions. 

Claimant suffered a work injury to her back on October 11, 2002.  An MRI on October 23, 2002, showed a disc herniation at the L5-S1 level, with a bulging disc at L4‑L5.  (Exhibit M, page 5)  She complained of low back pain radiating into her right leg.  Her treatment was provided by Joseph Quinlan, M.D.  Claimant did not file a workers’ compensation action for this injury. 

On March 9, 2003, claimant again injured her back at Manor of Malvern and was placed on light duty and work restrictions.  She also underwent physical therapy.

Claimant worked at the Malvern nursing home for four years, then moved to Atlantic, Iowa, in July 2004.  She began working at Atlantic Nursing and Rehab Center, defendant employer herein, in August 2004, as a CNA.  That facility used RNs for medication and did not require a CMA.  Again, her duties included waking, dressing, and feeding residents, as well as assisting them in getting into and out of bed and into wheelchairs.

Claimant suffered a stipulated work injury at Atlantic Rehab on January 2, 2006.  In that injury she was transferring a resident when she suffered a back strain.  After a time the back pain resolved and she returned to full-duty work.  (Ex. 12, p. 9)
Claimant treated with Eleanor Greenwall, ARNP, on January 3, 2006.  Claimant was diagnosed with low back strain and returned to work with restrictions.  

She suffered another stipulated work injury at Atlantic Rehab on April 27, 2006, when she was again moving a resident when she suffered a more severe lumbar back strain.  She was seen by Stacey L. Bean, PA-C, who found acute lumbar sprain and recommended physical therapy and returned her to work with a lumbar support.  She had follow-up visits with Jill Jensen, PA-C.  On June 2, 2006, claimant was returned to work without restrictions and was discharged from physical therapy.
On July 19, 2006, claimant experienced low back pain again, with severe pain in her left thigh.  She woke up the next morning and again had severe low back pain and left leg pain.  She also had numbness in her toes.  She went to the emergency room on July 21, 2006, and eventually underwent an MRI, which showed a herniated disc. 

At the time of claimant’s alleged July 19, 2006, work injury, she had already given her employer notice she was quitting to go to work at Cass County Memorial Hospital.  The injury she alleges occurred on her next to last day working there.  On that day she was assisting a female resident to get from her bed to her wheelchair.  Claimant had to struggle to do so and thought she pulled a muscle in her thigh at the time.  However, the pain grew worse throughout the day.  She continued to experience pain all that night.  The next morning she felt like she had a tennis ball in the bottom of her foot, with numbness in her toes.  She tried to go to work, but ended up going to the emergency room instead.

Claimant sought medical care from Elaine Berry, M.D., on July 24, 2006.  She diagnosed thoracolumbar radiculopathy and recommended an MRI.  

Claimant was also seen by David Boarini, M.D., who prescribed epidural steroid injections in August 2006.  He did not recommend surgical intervention.  Claimant was returned to work without any restrictions on August 23, 2006.  (Ex. O, p. 7)
Beginning in September 2006, claimant was also seen by Christopher Anderson, D.O., prescribed physical therapy for claimant, which helped only a little.  He reviewed an MRI which showed a herniated disc at L5-S1, which he attributed to a work injury on July 18, 2006.  On November 30, 2006, Dr. Anderson found her to be at maximum medical improvement, recommended she return to full-duty work, and gave her a rating of zero percent impairment.  (Ex. 6, p. 6; Ex. O, p. 16)
Today, claimant works at Cass County Memorial Hospital as a phlebotomist.  Her duties do not include any lifting.  She earns $10.50 per hour.  From 2007 to 2008 she also worked for Porta-Medic, going to houses for insurance companies to draw blood for insurance applications.  She earned $18.00 to $22.00 per exam at that job.

Since 2005 claimant’s primary care physician has been Elaine Berry, M.D.  Claimant continues to experience pain in her low back, as well as numbness in her toes of her left foot about 90 percent of the time.  She also has pain in her left thigh.  The thigh pain developed on the day of her July 2006 injury, and the toe numbness developed the next day. 

She states her July 2006 injury was worse than her April 2006 or January 2006 injuries, in that she now has problems with many functional movements, such as sitting on the toilet or lying on her stomach in bed.  

Claimant agrees records show prior back injuries while working at Manor of Malvern, but claimant does not recall them.  She feels those injuries resolved before she began working at Atlantic Rehab.  

Today claimant cannot bowl or swim as she did before, due to back pain.  She used to work out, but now her legs go numb.  

Claimant also treated with David Boarini, M.D.  He gave her epidural steroid injections, which helped for about six months. 

Dr. Berry has recommended surgery for claimant, but this has not occurred due to the cost.  

Claimant stated she left both the Manor of Malvern and Atlantic Rehab jobs on good terms.  She was earning $12.00 to $13.00 per hour at Atlantic Rehab when she left.  Her hourly wage at Cass County Memorial Hospital was $9.30 per hour when she was hired there.  She states she changed jobs in spite of the lower pay due to the hospital job being less physical.  She did not want to reinjure herself. 

Her current job at the hospital is full time.  Her duties include drawing blood from patients and taking them to the lab.  She is currently looking for employment at Wal‑Mart as well, as a cashier or stocker.  If she gets that job, she will have to decide if she is able to do both jobs, or whether she will have to give up one of them.

On cross-examination, claimant again stated she did not recall a prior back injury at Manor of Malvern, although records showed she treated with a doctor who noted claimant noticed back pain at work which extended down to her right knee.  She also acknowledged that Exhibit M, page 5, shows an MRI test indicating a herniated disc at the L5-S1 level, and a bulging disc at the L4-L5 level, but again claimant states she has no recollection of this.  She states if she had been notified of that, she would have sought treatment.  However, other records show claimant did in fact undergo physical therapy for a herniated disc in 2003, experienced pain radiation (although into the right leg rather than the left), and she in fact was given work restrictions and given light duty.  (Ex. N, pp. 2, 4-6; Ex. 2; Ex. 3)  Claimant stated she thought she had a neck injury and not a back injury in 2003.  Although she agreed she did not report a 2002 or 2003 work injury when she applied to Atlantic Rehab, because she had forgotten it, the record shows she did in fact note a 2001 back injury.  (Ex. L, p. 2)
She agreed that after her stipulated January 2006 injury, she was able to return to work without any restrictions.  She also agreed her October 2006 injury was a back strain with numbness, after which she returned to work without any restrictions.  She also acknowledged that she submitted her letter of resignation to Atlantic Rehab prior to her alleged July 2006 work injury.  Finally, she agreed that avoiding further injury to her back was not the only reason she left Atlantic Rehab.  Another reason was the inability to get benefits at Atlantic Rehab.  She agreed that although she used July 20, 2006, as the date of injury on the incident report, that was actually the day she submitted the incident report.  The incident itself occurred the day before, July 19, 2006, which was the same day she submitted her letter of resignation.  She also agreed there were no witnesses to her July 19, 2006, alleged work injury. 

Claimant continued to work weekends at Atlantic Rehab even after starting her new job at Cass County Memorial Hospital.  (Ex. I)
Dr. Anderson has found claimant to have attained maximum medical improvement on November 30, 2006.  He did not impose any work restrictions and found her to have no permanent impairment.  However, Dr. Anderson’s notes of November 30, 2006, indicate he thought claimant had worked as a phlebotomist rather than as a CNA.  (Ex. O, pp. 15-16)
On May 29, 2009, Dr. Anderson again stated that claimant had no permanent impairment as a result of her July 2006 work injury, and that in light of her prior back injury: 

I do not feel any re-exacerbations or flare ups of these pains can be directly traced back to her work-related injury of 07/18/06.  Again, this incident on 07/18/06 was just another in a series of temporary exacerbations or flare ups that seem to resolve with appropriate conservative treatment and care, and in truth have been occurring since at least October of 2002.
(Ex. R)
Today she works overtime on a regular basis.  She missed no work in 2007, 2008, or 2009 due to her injury except a short period right after an epidural injection.  Claimant states she cannot afford to miss any work.  She has received workers’ compensation benefits for all time off from work. 

Claimant underwent an independent medical examination with Jacqueline Stoken, D.O.  In regards to the January 2, 2006, injury, Dr. Stoken concluded that claimant had reached maximum medical improvement on January 16, 2006, and assigned a rating of zero percent impairment and assigned no work restrictions.  (Ex. 12, p.14)
In regards to the April 27, 2006, injury, Dr. Stoken found claimant to have reached maximum medical improvement on June 2, 2006, and assigned a rating of zero percent impairment and assigned no work restrictions.  (Ex. 12, p. 14)  She also felt the April 27, 2006, injury was a new injury and not an aggravation or continuation of the January 2, 2006, work injury.  (Ex. 12, p. 15)
In regards to the July 19, 2006, injury, Dr. Stoken found claimant to have reached maximum medical improvement on March 1, 2008, and assigned a rating of permanent impairment of 13 percent of the body as a whole.  She also imposed permanent work restrictions of avoiding repetitive bending, lifting, and twisting and avoiding lifting more than 20 pounds on a frequent basis.  She also found claimant’s conditions and restrictions causally related to this injury, and felt them to be a progression of the herniated disc at L5-S1, and that claimant’s work activities were a substantial contributing factor to her impairment and need for permanent work restrictions.  She felt the July 19, 2006, injury was a new injury and was not a continuation or aggravation of the January 2, 2006, or April 12, 2006, work injuries.  (Ex. 12, p. 15)
In response to Dr. Anderson’s May 29, 2009, report, claimant has offered a further report from Dr. Stoken, after providing Dr. Stoken with claimant’s medical records from her 2002 back injury.  Dr. Stoken reiterated her opinions in her independent medical examination regarding the July 19, 2006, injury and again concluded that was a new injury not related to any prior injury.  She reviewed the prior MRIs and explained how they supported her conclusions.  (Ex. 12, p. 38)
CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of permanent disability.

Claimant has filed three petitions, alleging three work injuries.  Defendants acknowledge all three work injuries, but deny that any cumulative injury occurred on July 19, 2006, and that any permanency arose from the July 19, 2006 injury.  It is found that claimant suffered work injuries arising out of and in the course of her employment on January 2, 2006 (File No. 54024683), April 27, 2006 (File No. 5024682), and July 19, 2004 (File No. 5024681).  

The medical records show that no physician has assigned any permanent impairment to either the January 2, 2006, work injury or the April 27, 2006, work injury.  Even claimant’s IME physician, Dr. Stoken, states neither injury resulted in any permanent impairment or restrictions.  Both injuries appear to have resolved, and claimant has previously been paid temporary benefits for any absences from work caused by those injuries.  No further award will be made in this decision for either of those injuries. 

For the July 19, 2006, work injury, claimant described a specific traumatic incident on that day, and it is found the July 19, 2006, injury was a traumatic injury and not a cumulative injury. 

In regards to whether the July 19, 2006, work injury resulted in any permanent disability, it is noted claimant had two prior back injuries before working for this employer.  While working for Manor of Malvern, claimant had two incidents which resulted in low back pain with radiation into her right leg.  One report indicates both legs, but worse on the right.  

At the hearing, claimant stated she forgot these injuries as they resolved.  She forgot to report them when she applied for work at Atlantic Rehab, although there is an indication on her application of a prior back injury in 2001.  She forgot to mention them to Dr. Stoken for her independent medical examination.  She forgot to mention them in her interrogatory answers, and forgot to mention them in her deposition. 

It is difficult to accept that claimant completely forgot an injury or injuries which required her to undergo physical therapy, undergo an MRI, and treat with a physician for an extended period of time.  She states she thought she had a neck injury at Manor of Malvern, and there are records of claimant seeking treatment for a neck injury, but not until years later.  

Claimant is most likely aware that the existence of a prior back injury with another employer makes meeting her burden of proof in this case more difficult, and either intentionally lied about the prior injury, or downplayed it significantly. 

The credibility of the claimant is always important.  In the hearing, the undersigned did not perceive from her testimony any indication she was being untruthful.  However, there are significant discrepancies between her testimony and the records.  Nevertheless, it is found claimant was credible in her testimony.  The facts of her prior back injuries were brought out at the hearing and in the medical records and will be duly considered.  

The causal connection between claimant’s current back condition and her July 2006 work injury hinges on two physicians.  Dr. Anderson was a treating doctor.  He agrees she suffered a work injury, and he agrees she has a herniated disc.  However, he feels her three alleged injuries with this employer were mere flare-ups or continuations of her prior back injuries in 2002 and 2003.  MRIs at the time did show the presence of the disc herniation in 2002. 

However, Dr. Anderson at one point seemed to be operating under the assumption claimant worked as a phlebotomist, which involves almost no lifting, as opposed to a CNA, which involves a great deal of lifting, and this may well have affected his conclusion that claimant’s current back condition was not due to her present employment.

Dr. Stoken was not a treating physician but did conduct a thorough examination of claimant and review of her history.  Unfortunately, Dr. Stoken’s initial IME report showed she had not been informed of claimant’s 2002 and 2003 back injuries, a significant defect that would greatly affect her conclusions.  However, Dr. Stoken was later given detailed medical records from claimant’s prior back injuries and, after reviewing them, maintained her earlier causal connection opinion. 

In addition, Dr. Anderson’s opinion of no impairment is contradicted by claimant’s symptoms.  Even granting that some of claimant’s description of her pain may be exaggerated, as when compared to the doctor’s reports which do not always show any complaints of back pain, clearly she had sufficient ongoing back pain that she was compelled to seek emergency room treatment and to seek further MRIs and ongoing medical treatment.  At a minimum, this shows an aggravation or lighting up of her prior back injuries, which had basically resolved and did not adversely affect claimant’s ability to work until she began working at Atlantic Rehab. 

Finally, Dr. Anderson’s attribution of the current back pain to the prior back injuries mistakenly relies on a misreading of the prior reports.  He states claimant had radiation of pain into her left leg at the time of the prior injuries.  But in fact, claimant had radiation of pain into her right leg in 2002 and 2003, most likely prompting him to draw an erroneous connection between the prior injury symptoms and the current ones.  The fact her current back pain radiates into her left leg shows this is a new and different injury than before, as Dr. Stoken noted. 

Thus, there is reason to give Dr. Anderson’s opinion less weight and reason to accept Dr. Stoken’s (now) fully informed opinion.  Greater weight will be given to the opinion of Dr. Stoken.  It is found claimant’s current low back condition is caused by her work activities with this employer.  

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 43 years old at the time of the hearing.  Her education is very limited, with only GED and CNA and CMA certificates for later education.  Her work experience has mostly been as a CNA in nursing homes.  She has now moved to a new job where she does not work as a CNA, and does not have to do any lifting.  It is doubtful she could successfully go back to full time CNA work if she had to, especially in light of her restrictions.  Claimant, as a result of her injury, now has work restrictions that include not lifting over 20 pounds. 

Claimant also now has a 13 percent body as a whole rating of permanent impairment.  Again, Dr. Stoken’s opinion on the existence of permanent impairment is given greater weight than Dr. Anderson’s opinion of no impairment for the reasons stated above.  

Claimant has been able to work full time at her new job as a phlebotomist, and even does some overtime work.  In addition, she has been able to take on some outside work drawing blood for insurance companies, and she has applied to work at Wal-Mart.  She has not missed any work since 2006 due to back pain, although she states she still has back pain, but works anyway because she needs the money.  This shows she is capable of working at other jobs even if she cannot return to work as a CNA.

Based on these and all other appropriate factors of industrial disability, it is found claimant has an industrial disability from her July 2006 work injury of 35 percent. 

The next issue is the commencement date for any permanent partial disability benefits awarded.

Dr. Stoken found the date of maximum medical improvement for the July 19, 2006, work injury to be March 1, 2008.  Permanent partial disability benefits for that injury will commence on March 1, 2008. 

The next issue is whether the claimant is entitled to penalty benefits. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to 50 percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

Claimant seeks penalty benefits for the failure of defendants to voluntarily pay permanency benefits.  Defendants did pay temporary benefits for claimant’s time off work. 

In this case, there was no opinion on the existence of permanent impairment until Dr. Stoken issued her report.  Defendants had reason not to accept Dr. Stoken’s report due to the incomplete history claimant had given.  And even once Dr. Stoken’s report came into existence, defendants previously had the report of Dr. Anderson stating none of claimant’s current symptoms were related to her new work injuries, and that she had no permanent impairment. 

Claimant’s entitlement to permanent benefits is found to have been fairly debatable.  No penalty benefits will be awarded. 

The next issue is the assessment of costs.

Claimant has submitted costs.  (Ex. 15)  As claimant has prevailed, defendants will be ordered to pay those costs.  In addition, claimant seeks $150.00 as expert witness costs for Dr. Stoken’s supplemental report, for which she billed claimant $200.00.  Defendants will pay $150.00 of that fee.  Rule 876 IAC 4.33. 

ORDER

THEREFORE, IT IS ORDERED:
Defendants shall pay unto the claimant one hundred seventy-five (175) weeks of permanent partial disability benefits at the rate of three hundred sixteen and 08/100 dollars ($316.08) per week from March 1, 2008. 

Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.
Signed and filed this _____27th____ day of August, 2009.
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Attorney at Law
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Joseph A. Thornton

Attorney at Law

PO Box 249
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JEH/srs

     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








11 IF  = 12 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


