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before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

ROBIN LYNN,
  :



  :


Claimant,
  :                   File No. 5029214


  :

vs.

  :                        A P P E A L



  : 

PELLA CORPORATION,
  :                     D E C I S I O N



  :          


Employer,
  :


Self-Insured,
  :           Head Note Nos.:2900; 2906

Defendant.
  :

____________________________________________________________________


Claimant, Robin Lynn, appeals from an arbitration decision filed July 29, 2010, in which the presiding deputy commissioner found that claimant had failed to prove by a preponderance of the evidence that she sustained an injury on May 21, 2007 that both arose out of and in the course of her employment with defendant-employer, Pella Corporation.  Claimant asserts on appeal that the presiding deputy commissioner erred in failing to find as a matter of law that claimant’s Request for Admissions were admitted when the employer failed or refused to respond.  Second, claimant asserts that the deputy also erred in admitting Exhibit K, pages 76 through 78 (three pages of correspondence and opinion of Leslie Hellbusch, M.D.).  Claimant also states in her argument – although she does not list it as an appellate issue – that Exhibit M was also admitted improperly.  Claimant asserts that these exhibits were untimely and highly prejudicial.  Claimant does not contest the deputy’s finding that the evidence presented did not support a finding that she sustained a work injury on May 21, 2007.  Rather, claimant asserts that defendant, by objecting to and not answering a Request for Admission, has admitted the threshold question as to compensability of her claim.  Defendant asserts that claimant has not properly followed the agency’s discovery deadlines or the Iowa Rules of Civil Procedure and that the arbitration decision should be affirmed.  The arguments of the parties have been considered and the record of evidence has been reviewed de novo. 

 
Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision filed on July 29, 2010 that relate to issues properly raised on intra-agency appeal.  Claimant has failed to provide support for her contention that defendant has admitted her injury by objecting to, but not answering a late-served request for admission.  Claimant has ignored her obligation under Iowa R. Civ. P. 1.510(3) wherein “the party who has requested the admission may move to determine the sufficiency of the answers or objections.”  Rather, claimant seeks to simply deem the objection made by defendant as an admission instead of filing a motion with the agency as envisioned by the applicable subsection of the rule of procedure.  It is therefore concluded that the presiding deputy did not err in failing to find that defendant had admitted that claimant’s injury arose out of and in the course of her employment.  It is also concluded, without further comment that the presiding deputy did not err by admitting and considering Exhibit K, pages 76-78 and Exhibit M.     


IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED.

Claimant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this ____4th _______ day of October, 2011.
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 CHRISTOPHER J. GODFREY
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