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before the iowa WORKERS’ COMPENSATION commissioner

_____________________________________________________________________



  :

PETITION BY SNAP-ON TOOLS
  :          File Nos.  5026716; 5026717; 
MANUFACTURING COMPANY FOR 
  :                          5026718
A DECLARATORY ORDER 
  :

CONCERNING IOWA CODE § 85.39
  :          RULING ON PETITION FOR



  :            DECLARATORY ORDER

_____________________________________________________________________


On February 25, 2009, Snap-On Tools Manufacturing Company filed a petition for declaratory order.  The Commissioner denied the petition for declaratory order on March 17, 2009, declining to answer the petition.  Snap-On Tools filed a petition for judicial review of that decision.  The parties subsequently agreed to remand the case to the Iowa Workers’ Compensation Commissioner to answer the petition for declaratory ruling.

Introduction
1.  
Snap-On Tools’ petition for declaratory order asks the Iowa Workers’ Compensation Commissioner various questions about medical examination under Iowa Code section 85.39.  More specifically, it asks questions about the parties’ rights and obligations under the first paragraph of that section.  The commissioner has previously ruled upon the two forms of examinations contained in separate paragraphs within Iowa Code section 85.39.  Horne v. Case New Holland, File No. 5027707 (App. Dec. June 2, 2009) 
2.  
Snap-On Tools’ petition for declaratory order sets forth the factual background.  While the petition provides facts that gave rise to the request, the petition for declaratory ruling asks legal questions.

Questions Presented
3.  
As permitted by rule 876 IAC 5.1(3), Snap-On asks the Iowa Workers’ Compensation Commissioner to answer the following questions about medical examinations under Iowa Code section 85.39:
a.  
Is there specific language an employer must articulate in a request for examination of an employee under Iowa Code section 85.39?

b.  
Does an employee have a right to veto or otherwise control the identity of the physician the employer designates to perform an examination under Iowa Code section 85.39?

c.  
What amount of time prior to an examination is required for fair notice to an employee of an examination scheduled pursuant to Iowa Code section 85.39?

d.  
Under Iowa Code section 85.39, is the employer required to pay the mileage expense to an employee for travel to the examination in advance of the examination date?

e.  
Under Iowa Code section 85.39, is the employer required to pay in advance for a meal expense that may be incurred in conjunction with an examination or may the employer require proof of the expense incurred and then reimburse a claimant?

f.  
If an employer is required to pay an employee for a meal, what amount is reasonable for this expense?

g.  
Must an employee actually incur the meal expense in order to be entitled to the payment or reimbursement?

h.  
Under what circumstances is it necessary for an employer to pay an employee for lodging expenses in conjunction with an examination under Iowa Code section 85.39?

i.  
Under Iowa Code section 85.39, is an employer required to pay a lodging expense in advance of the examination date?

j.  
Must an employee actually incur the lodging expense to be entitled to a payment or reimbursement?

k.  
Does Iowa Code section 85.39 authorize an employer to request a medical examination as part of its initial investigation of a claim?

l.  
Does the commissioner (or deputy commissioner) have the authority under Iowa Code section 85.39 to compel a claimant to attend a medical examination requested by the employer regardless of whether the claim is litigated or not?

m.  
If an employer rightfully suspends benefits under Iowa Code section 85.39 due to an employee’s refusal to attend an examination scheduled in anticipation of hearing, can the employee lift the suspension and reinstate his/her right to benefits by simply agreeing to attend an examination after the hearing?

Answers

4.  
Snap-On Tools’ petition deals with medical examinations under the first paragraph of Iowa Code section 85.39. That section reads, in relevant part:

After an injury, the employee, if requested by the employer, shall submit for examination at some reasonable time and place and as often as reasonably requested, to a physician or physician authorized to practice under the laws of this state or any other state, without cost to the employee, but if the employee requests, the employer, at the employee’s own cost, is entitled to have a physician or physicians of the employee’s own selection present to participate in the examination. If an employee is required to leave work for which the employee is being paid wages to attend the requested examination, the employee shall be compensated at the employee’s regular rate for the time the employee is required to leave work, and the employee shall be furnished transportation to and from the place of examination, or the employer may elect to pay the employee the reasonable cost of the transportation. The refusal of the employee to submit to the examination shall suspend the employee’s right to any compensation for the period of refusal. Compensation shall not be payable for the period of suspension.
5.  
The commissioner hereby answers Snap-On Tools questions as follows:
a.  
Is there specific language an employer must articulate in a request for examination of an employee under Iowa Code section 85.39?

Answer:  Nothing in Iowa Code section 85.39 requires an employer to use specific language when requesting an examination of an employee under Iowa Code section 85.39.  Nor does the division have a form document that sets forth any specific language that an employer must include when requesting an examination of an employee under Iowa Code section 85.39.  Nevertheless, a plain reading of section 85.39 requires the employer to provide enough information to adequately inform the employee of the proposed examination including a summary of the type or scope of examination, the date, time, and location of the examination and the name of the licensed physician who is to perform the examination. This information will allow the employee to exercise the employee’s rights under this section.  In addition, the notice ought to refer to an examination as permitted by Iowa Code section 85.39 – perhaps by setting forth the text of the Iowa Code section in the notification.

b.  
Does an employee have a right to veto or otherwise control the identity of the physician the employer designates to perform an examination under Iowa Code section 85.39?

Answer:  No. The choice of physician lies solely with the employer as long as that physician is licensed to practice medicine in Iowa or some other state.

c.  
What amount of time prior to an examination is required for fair notice to an employee of an examination scheduled pursuant to Iowa Code section 85.39?

Answer:  Iowa Code section 85.39 does not define what constitutes reasonable notice of an examination that an employer must give the employee.  The statute requires only that the examination must be at a “reasonable” time and place.  While reasonableness is inherently fact specific, some generalizations are possible.  In general, the advance notice contemplated by section 85.39 should provide the employee with enough time to investigate the propriety of the examination, seek legal counsel, seek a protective order from the agency, seek a transportation expense order from the agency, and allow the employee to plan for his or her attendance.  Absent exigent circumstances, 30 days advance notice would typically be enough notice, but a longer time period may be required under some circumstances.

d-j. 
Because questions d-j involve similar issues, these questions are addressed in a single answer.

Answer:  Our administrative rule 876 IAC 8.1 governs the payment of transportation expenses for examinations under Iowa Code section 85.39. Under this rule, transportation expenses include, but are not limited to, public transportation costs, mileage for use of a private auto, meals and lodging, taxi fares, and ambulance service if medically necessary.  This rule provides that, absent a contrary agreement by the parties, advance payment to the employee of any travel expenses for examination under Iowa Code section 85.39 is only required if ordered by the workers’ compensation commissioner or a deputy commissioner.  Consequently, an employer does not have to pay in advance an employee’s transportation expenses under Iowa Code section 85.39 unless ordered to do so by the commissioner or a deputy commissioner.

If this agency orders advance payment for meals or lodging or any other travel expense, the order would set forth the amount of the advance payment.  Typically, proof of actual payment of that expense after the exam would not be required, but the agency may provide otherwise when appropriate.  If this agency does not order advance payment, the employer may require the injured worker to submit proof of expense before reimbursement.

The statute provides that the examination shall be without cost to the employee when the employer requests an examination under paragraph 1 of section 85.39.  The only limitation on the amount of any meal or lodging expense is contained in subsection (3) of our rule 876-8.1.  That provision requires that the meal or lodging expense be reasonably incident to the examination or, in other words, there must be some reasonable connection of the expense to the exam.

l.  
Does the commissioner (or deputy commissioner) have the authority under Iowa Code section 85.39 to compel a claimant to attend a medical examination requested by the employer regardless of whether the claim is litigated or not?

Answer:  No. The only enforcement action provided in Iowa Code section 85.39 is the suspension of compensation or weekly benefits during the period of refusal.  Benefits which accrued during the period of suspension shall be paid at the time the suspension ends.
m.
If an employer rightfully suspends benefits under Iowa Code section 85.39 due to an employee’s refusal to attend an examination scheduled in anticipation of hearing, can the employee lift the suspension and reinstate his/her right to benefits by simply agreeing to attend an examination after the hearing?

Answer:  During the period of refusal to submit to an appropriate request for examination, the employee’s right to receive “any” compensation has been suspended pursuant to this Code section.  Consequently, in the unlikely event that a claim goes to hearing during a period of refusal and this agency finds that the refusal was not justified, then this agency could only decide that the employee is not entitled to benefits at that time. However, such a suspension lasts only during the period of refusal.  If the employee later relents and agrees to submit to examination after hearing, the employee’s entitlement to benefits can be reinstated in a timely review-reopening proceeding or should be reinstated voluntarily by the employer.

Signed and filed this ____14th _______ day of June, 2010.
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