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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JUDITH GAILE COLLUM,
  :



  : 
    File Nos. 5017088; 5017089

Claimant,
  :



  :
      
vs.

  : 
          A R B I T R A T I O N


  :                   
LENNOX INDUSTRIES, INC.,      
  :                      D E C I S I O N
                                                                   :


Employer,                                        : 


           Self-Insured,                                   :


Defendant.                                      : 

    
                                                                   :

Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Judith Gaile Collum, has a filed petition in arbitration and seeks workers’ compensation benefits from Lennox Industries, Inc., self-insured employer, defendant.

Deputy workers’ compensation commissioner, Stan McElderry heard this matter in Cedar Rapids, Iowa, on January 30, 2007.  
ISSUES
The parties have submitted the following issues for determination:

1. Whether the claimant suffered an injury on June 7, 2004 and/or September 3, 2005 which arose out of and in the course of employment.

2. Whether the claimant suffered any temporary disability from the alleged injury of June 7, 2004;
3. Whether the claimant suffered any permanent disability from the alleged injuries of June 7, 2004 and September 3, 3005, and if so, the extent.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:
The claimant was 64 years of age at the date of hearing.  She finished the 10th grade and has a GED.  She has worked at the defendant employer since September 20, 1982 in assembly.
The claimant has a history of back problems going back to at least 1991.  Her current symptoms date back many years.  She testified in her deposition to 1999, 2001, and 2003 back and leg injuries.  The claimant filed a workers’ compensation claim for a March 13, 2003 back injury which was settled in May of 2005.  That 2003 injury was a herniation at L5-S1.  On June 7, 2004 the claimant was operating a shuttle brace for her employer, the claimant reported back pain.  She was taken off work and on June 22, 2004, Jon Carlstrom, M.D., returned the claimant to work with permanent restrictions.  (Exhibit 5)  Claimant seeks temporary benefits for the period of June 7-23, 2004. 

On October 31, 2005 the claimant filed petitions for the two claims which are the subject of this decision.  Those petitions alleged that the claimant has suffered new injuries on June 7, 2004 and September 3, 2005.  No review reopening of the March 13, 2003 injury was filed.  At hearing claimant asserted the injury herein was on June 7, 2004.  Claimant is now alleging no injury occurred on September 3, 2005.  (Claimant’s post-hearing brief filed February 5, 2007).
The real issue is whether the event of June 7, 2004 was a new injury or part of the injury of March 13, 2003 which was settled in 2005.  A surgery was performed on March 15, 2004 for the 2003 injury, and the claimant was released to return to work effective June 2, 2004 without restriction.  At that time the claimant reported she was pain free, was not using any prescribed pain medication, and walking three miles a day. Following the incident of June 7, 2004 the claimant has continuing ongoing pain and she is required to use strong prescription pain medication on a daily basis.  The claimant has testified that Dr. Carlstrom thought her problems of June 7, 2004 were because the claimant has not yet healed.  (Exhibit E, page 15, lines 10-13)  On October 28, 2004, Dr. Carlstrom opined that the claimant’s restrictions “caused by her degenerative disc disease and Tailor’s cysts, not by her postoperative …” Ex. C, p. 7) 

Joseph C. Pollpeter, M.D., following an examination of the claimant on September 22, 2005 recommended an MRI.  (Ex. 8)   The MRI was performed on September 28, 2005 and the claimant was found to have sustained “a new recurrent minimally downward directed right lateral disc herniation, which has mass effect upon the right S1 nerve root .” (Ex. 9, p. 1)  The claimant was seen by Andrew Mizerak, M.D., on October 17, 2005.  (Ex. 12)  Dr. Mizerak’s impression was that the claimant had suffered a “new disc protrusion” following the 2003 injury and resulting surgery.  (Ex. 12, p. 2)  On December 20, 2005 the claimant saw Sarkisw Kaspar, M.D., upon a referral from Dr. Mizerak.  Dr. Kaspar thought that revision surgery should be considered.  (Ex. 14, p. 3)

The opinions of Dr. Carlstrom, who performed surgery for the 2003 injury are accepted.  They are most consistent with the events herein, and Dr. Carlstrom has greater familiarity with the claimant’s back condition prior to, and following June 7, 2004, due to the surgery he performed in March of 2004.  The claimant did not suffer a new injury on or about June 7, 2004.  No evidence of a injury of September 30, 2005 was presented.
REASONING AND CONCLUSIONS OF LAW
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

It was found that the claimant suffered no new injury on June 7, 2004 or September 3, 2005.  As such all other issues are moot at this time. Additional benefits on a previously settled claim would be subject to a review reopening.
ORDER

THEREFORE, it is ordered: 
That the claimant takes nothing further.

Defendant shall receive credit for all benefits previously paid.

Costs are taxed to the claimant pursuant to 876 IAC 4.33.

Signed and filed this _______________ day of June, 2007.

   _________________________







 STAN MCELDERRY
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COMPENSATION COMMISSIONER
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