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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

REGINA SMITH, Surviving Spouse of
  :
MICHAEL L. SMITH,
  :


  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 1254092
MONSANTO,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACE USA,
  :



  :


Insurance Carrier,
  :        Head Note Nos.:  1108.5; 1805

Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Regina Smith, surviving spouse of Michael L. Smith, claimant, filed a petition on July 8, 2010, for partial commutation of permanent total disability benefits awarded on October 21, 2009.  The matter proceeded to hearing on May 18, 2011, however, no decision was issued.  On January 5, 2012, the defendants moved to dismiss the partial commutation for mootness based on the claimant’s death on January 2, 2012.  No ruling was made but a new petition was filed on May 23 2012, asserting death benefits.  

The injury giving rise to the underlying permanent total award was a pulmonary disease that had an injury date of January 16, 1997.  

The death benefit case was heard on May 21, 2013, in Waterloo, Iowa, and considered fully submitted on June 18, 2013, upon the simultaneous filing of briefs.

The evidence in this case consists of the testimony of claimant; and claimant’s exhibits 1-9; and defendant’s exhibits A-L.  

Defendants objected to Exhibits 6, 7, and 9 as untimely. Claimant objected to Exhibit B, page 20 as untimely.  The exhibits were untimely and the parties, particularly the claimant, had no good excuse for the lack of timeliness.  For instance, Exhibit 9 was provided to claimant on March 27, 2013, yet not provided to the defendants until May 20, 2013.  Exhibits 6 and 7 were bills that would have been incurred in 2012 yet were not provided as exhibits until after the thirty day deadline.

However, despite the untimeliness, no prejudice is shown.  Deadlines should be adhered to, however, so that the cases are properly presented to the hearing officer and the parties are fully prepared.  The parties are admonished to be more timely in the future.  All exhibits were admitted into evidence. 
Claimant’s objected to the affirmative defense of willful injury as untimely. However, a review of the answer reveals that “all defenses available under Iowa Code sections 85.33(3), 85.23, 85.26, 85.38, 85A.7, 85A.15 and all other matters of avoidance or affirmative defense as may be maintained upon full discovery” was pled in the original answer.  (Answer) 

Claimant’s motion to dismiss the affirmative defense is denied.

ISSUES

1. Whether the untimely death of Michael Smith arose out of and in the course of employment.

2. Whether claimant is precluded from benefits due to self-injury or self-harm;

3. Whether Regina Smith is entitled to death benefits and an award of burial expenses.

4. Whether Regina Smith is entitled to penalty benefits.

STIPULATIONS

The stipulations of the hearing report are adopted herein.  The parties stipulate Michael Smith permanent total disability benefits.  They also stipulate that at the time of the alleged injury the claimant's gross earnings were $390.48 per week and that he was married and entitled to three exemptions. Based on the foregoing figures, the parties believe the weekly rate to be $265.92.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case has a long history with the agency.  The original suit was heard in April of 2002.  Mr. Smith’s case was determined to be time barred for not filing the claim in a timely fashion. The matter was remanded after a judicial review found the claimant’s petition was timely.  On September 17, 2007, Mr. Smith filed a petition for review-reopening asserting he was completely disabled.  In October 2009, the Commissioner issued an Appeal decision which found Mr. Smith’s condition had substantially changed and he was rendered permanently and totally disabled.  

A petition for judicial review was filed and then dismissed rendering the Commissioner’s conclusion the final decision in this matter.  Mr. Smith then filed for a partial commutation of benefits but the matter went unresolved after claimant died.  

Mr. Smith’s wife, the surviving spouse, brought a death benefit claim.  The defendants presented a new argument at hearing that the claimant, Michael Smith, had lied in previous hearing about his tobacco usage. 

The first issue is whether the Mr. Smith’s death of January 2, 2013 was a result of the January 16, 1997, work injury. 

The claimant relies heavily on the opinions of Dr. Paynter given in April of 2013.  (Exhibit 1, pages 2-3)  Dr. Paynter agreed with the statement put to him that “the damage done to Mr. Smith’s lung capacity/reserve, due to the occupational exposure, was a substantial contributing factor in his death.”  (Ex. 1, p. 2)  The claimant asserts that this April 8, 2013, trumps all previous statements by Dr. Paynter because in April of 2013 Dr. Paynter had been “advised of the proper legal standard to apply to his opinions as well as the correct legal definition for ‘a substantial contributing factor.’”  (Claimant’s Post Hearing Brief, p. 5) 

The problem with Dr. Paynter’s opinions is that they vary depending in large part who is asking him the questions.  In reviewing his two depositions, his medical records, and his various opinion letters, the greater weight of the evidence supports the conclusion that Dr. Paynter believed that the work conditions to which claimant was exposed in the late 1990s damaged Mr. Smith’s lungs and contributed to placing the claimant in a physical condition wherein Mr. Smith had both a lower life expectancy and a greater risk of pulmonary related illnesses.

Q.  You agree that Mr. Smith’s exposure to fumes from welding was not a substantial factor contributing to his death?

A.  No, it wasn’t a contributing factor with him contracting pneumonia that caused his death, but it would certainly have to be considered as a contributing factor to his developing pneumonia and emphysema and end stage lung disease in the first place.  That’s where I look at the letter here that we agreed on, and you said, did not cause him to contract pneumonia.  No, it didn’t cause him to contract pneumonia, but certainly having had end stage lung disease, of which his occupational exposure could have contributed, did contribute to his complication of – or the likelihood that he would contract pneumonia and contract a severe pneumonia.  

So, you know, I think we’re looking over a very fine point.  And I’m not saying that he died because of his work exposure 12 or 15 years ago, or that he contracted pneumonia, but he was more likely to contract pneumonia, and if he did contract pneumonia, he ws more likely to die of that, based on the degree of lung disease that he had, at least a signficaint portion of was his environmental exposure.
(Ex. 1, p. 17) 

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

Entitlement to death benefits is controlled by Iowa Code section 85.31, which provides in pertinent part:

1.  a.  When death results from the injury, the employer shall pay the dependents who were wholly dependent on the earnings of the employee for support at the time of the injury, during their lifetime, compensation upon the basis of eighty percent per week of the employee’s average weekly spendable earnings, commencing from the date of death as follows:

(1) To the surviving spouse for life or until remarriage. . . . 

In 2011, Mr. Smith was placed on a lung transplant list, first at the University of Iowa Hospitals and Clinics and then at the University of Wisconsin, Madison. He was deemed ineligible for both transplant programs when nicotine was discovered in his system. (Ex. D, p. 43, G, p. 67)   Mr. Smith had maintained that he quit smoking prior to his working for defendants and that he had remained tobacco free since that time. 

When faced with the actual laboratory evidence of his deceit, Mr. Smith changed his story, more than once. To one doctor he admitted smoking.  (Ex. F, p. 52; Ex. H, p. 127) To another, he claimed only to have chewed smokeless tobacco once a week to once a month. (Ex. 3, p. 2)

During the defendants’ examination of claimant, Mrs. Smith admitted that Mr. Smith would quit three to four years at a time and then would get stressed and start smoking again. She did not believe his tobacco use was constant.  She further admitted that Mr. Smith may have been smoking off and on during 2010 but denied any use of chewing tobacco. The evidence shows, however, that Mr. Smith was smoking frequently enough in 2011 for him to be disqualified from two transplant hospitals.  

All of Dr. Paynter’s previous opinions up to 2011 were premised on the belief that Mr. Smith had quit smoking somewhere around the age of 47.  In the claimant’s favor, however, Dr. Paynter still affirmed that the environmental exposure reduced Mr. Smith’s ability to survive a pulmonary disease even after Dr. Paynter learned that Mr. Smith was smoking well in 2011.  

Complicating Mr. Smith’s condition was hereditary problems such as asthma and an alpha-1 antitrypsin deficiency.  

Claimant died due to pneumonia and tobacco abuse per the death certificate. (Ex. 5) Pulmonary lung disease had been found to be the cause of claimant’s disability.  In a letter responding to inquiry from the claimant, Dr. Paynter agreed that claimant had reduced pulmonary function as a result of his disease and that “His previous lung damage and resulting loss of lung function would greatly have contributed to his complications and subsequent death from pneumonia.” (Ex. 1, p. 3)

The defendants point out that when claimant began treating with Dr. Paynter, claimant had around 65 to 75 percent lung capacity.  (Ex. 1, p. 10)  Claimant had quit working in February 2000.  In 2002, his lung function was around 60 percent.  In 2005, Dr. Paynter placed claimant’s lung capacity at 50 to 60 percent. (Ex. 1, p. 10)  In 2006, claimant’s FEV1 was 31 percent.  (Ex. 1, p. 11)  Dr. Paynter acknowledged that claimant’s condition worsened, even in absence of any environmental exposures. (Ex. 1, p. 11)  The substantial contributing factor to claimant’s continued decline in pulmonary function between 2000 and 2012 was cigarette smoking. (Ex. 1, p. 92 - page 53 of the depo).  The environmental exposure, on the other hand, was “a small contributing factor” to the chronic lung disease.  (Ex. 1, p. – 53 of the depo; Ex. C, p. 33)  

When he died, it was determined that his lung function was around 30 percent or 24 percent FEV1.  (Ex. 1, p. 3)   

In the Appeal Decision rendered in 2009, the Commissioner wrote 

A preponderance of the evidence establishes that claimant’s workplace injury of January 16, 1997 is a proximate cause of claimant’s present inability to return to the labor market as that injury is a substantial factor in his present physical condition and continued physical deterioration.  This agency has previously established that claimant’s workplace exposures resulted in his respiratory injury and disability.  That issue cannot be relitigated again in this review-reopening.  Dr. Paynter has opined that claimant’s respiratory condition, including the exposure at Monsanto, placed claimant at a baseline in 2002 wherein the lost associated with age and acute flare-ups are to the point in 2007 where claimant has no reserve and cannot compensate for that loss.

(App. October 21, 2009) 

The Commissioner further accepted Dr. Paynter’s opinion that “In spite of aggressive treatment, he will likely have steady decline in lung function and increasing symptoms of exertional dyspnea and decreased exercise capacity as he ages. Statistically, it could be anticipated that his life expectancy will be diminished based on the current severity of his chronic lung disease.”  (App. October 21, 2009, p. 6)

Dr. Paynter said that it was a combination of his environmental exposures as well as the long history of smoking and hereditary disorders that combined to result in claimant’s death. (Ex. 1, p. 4)  
In summary, Mr. Smith had severe and chronic lung disease based on his smoking history, hereditary disorder and environmental exposures.  The degree of injury and loss of lung function placed him at significant jeopardy for complications and death from any additional lung insult including pneumonia.  The effect of the pneumonia causing frank respiratory failure subsequently impacted his heart’s ability to continue to function under stress and subsequently resulted in his death.  Any and all contributing factors to his lung disease would thus contribute to his inability to survive this episode.
(Ex. 1, p. 4)
In his deposition, Dr. Paynter said that lung capacity could diminish due to exposure to dust, fumes, and smoke. (Ex. 1, p. 7) Further, Dr. Paynter testified that once lung function had been impaired, it was expected that lung function would continue to deteriorate because of age and exposures but not necessarily because of the initial damage. (Ex. 1, p. 12)  

Now, you can argue that it’s 10 percent, 5 percent, 15 percent, but it’s not going to go away just because he got out of the dirty environment.  It may not get any worse because he got out of the dirty environment, but he’s always going to have that X percent of decreased lung function.  He’s going to carry that on down.  
(Ex. 1, p. 19) 

Dr. Paynter did not believe that the environmental exposures from work were a direct cause of the pneumonia but helped to hasten the claimant down the road but agreed that  Mr. Smith’s chance of dying would have been statistically less if Mr. Smith had actually stopped smoking.  In a letter sent on September 19, 2012, Dr. Paynter agreed that, “Mr. Smith’s workplace exposures over 15 years ago were a factor in the development of his chronic obstructive lung disease, however, the injurious exposures stopped over 15 years ago. His ongoing deterioration of lung function was the result of  the naturally-occurring aging process exacerbated and hastened by his continued smoking, a cause superseding his workplace exposures.” (Ex. C, .p. 37) (Emphasis added)  In a letter to Mr. King, Dr. Paynter agreed that the lung transplant would not primarily be due to Mr. Smith’s workplace exposure. (Ex. C, p. 39) 

All the experts agree that there is no way of knowing what percentage each element contributed to his death.  We are charged with deciphering the “but for” causative element.  Did the Mr. Smith’s environmental exposure have a substantial factor in bringing about his death?  Dr. Kuhnlein could not say with any degree of medical certainty that the damage caused by the environmental exposure was a substantial factor. (Ex. A, p. 6) Maxwell Cosmic, M.D., was more direct. He attributed the “predominant causative factor” of death to tobacco use and claimant’s hereditary problems, specifically the Alpha-1 natitrypsin deficiency.  (Ex. B, p. 18)

What Dr. Paynter states without equivocation is that the workplace injury reduced the Mr. Smith’s chance of surviving a pulmonary disease like pneumonia.  Lost chance of survival cases exist in tort law but there is no corollary theory of law in workers’ compensation.  DeBurkarte v. Louvar, 393 N.W. 2d 131 (1986).  The only time that Dr. Paynter agreed that the workplace insult was a substantial factor of Mr. Smith’s death was in April 2013 after a discussion with claimant’s counsel.  

The problem with all prior decisions pertaining to Mr. Smith is that they were all predicated on the assertion by Mr. Smith that he had stopped smoking several years before 1997.  In fact, he continued to smoke and smoke frequently enough that nicotine showed in his system when he was being tested for eligibility for a lung transplant. He was ruled ineligible from two different transplant systems due to nicotine usage.  

Prior to that time, Dr. Paynter had these opinions:
1) Mr. Smith’s previous lung damage and resulting loss of lung function would greatly have contributed to his complications and subsequent death from pneumonia.  

2)  Mr. Smith’s previous lung damage and resulting loss of lung function was the result of his smoking history, hereditary disorder, and environmental disorders.

3) Mr. Smith’s lung function could have been diminished due to ongoing exposure to dust, fumes and smoke.  

4) Once lung function had been impaired, lung function would continue to deteriorate because of age and exposures by not necessarily because of the initial damage.

5) Environmental exposures from work were not a direct cause of the pneumonia but helped to hasten the claimant down the road but that claimant’s chance of dying would have been statistically less if claimant had actually stopped smoking.

6) Mr. Smith’s workplace exposures over 15 years ago were a factor in the development of his chronic obstructive lung disease, however, the injurious exposures stopped over 15 years ago. His ongoing deterioration of lung function was the result of the naturally-occurring aging process exacerbated and hastened by his continued smoking, a cause superseding his workplace exposures.

Dr. Cosmic, another pulmonary specialist, attributed the “predominant causative factor” of death to tobacco use and claimant’s hereditary problems, specifically the Alpha-1 natitrypsin deficiency.

Based on the foregoing, claimant did not meet her burden of proving that the workplace injury was the cause of Mr. Smith’s death.
ORDER
THEREFORE IT IS ORDERED, the claimant shall take nothing.  

Signed and filed this __27th ___ day of September, 2013.

   ________________________






 JENNIFER S. GERRISH-LAMPE
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         COMPENSATION COMMISSIONER

Copies to:

Thomas M. Wertz

Attorney at Law

PO Box 849

Cedar Rapids,  IA  52406-0849

twertz@wertzlaw.com
Mark King

Attorney at Law

505 5th Ave., Ste. 729

Des Moines,  IA  50309

mking@pattersonfirm.com
JGL/kjw
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