ENZIAN V. ELECTROLUX HOME PRODUCTS

Page 6

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SUSZANNE ENZIAN,
  :



  :


Claimant,
  :                         File No. 5014349



  :

vs.

  :                      A R B I T R A T I O N



  :

ELECTROLUX HOME PRODUCTS,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                       Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Suzanne Enzian, claimant, has filed a petition in arbitration and seeks workers’ compensation benefits from Electrolux Home Products, employer, self-insured, defendant.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on November 21, 2005 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 12; defense exhibits A through K, with the exception of Exhibit E, page 18, which was excluded; as well as the testimony of the claimant and Gina Sohnheimer.  Exhibit K is an unedited version of the surveillance videotape contained in Exhibit B.  Exhibit K was submitted marked as Exhibit J, but a pharmacy record not bound with the other exhibits from defendant was marked as Exhibit J at the hearing.  The original Exhibit B was not playable and was re‑submitted later.  All evidentiary rulings in this case are re-affirmed. 

ISSUES

The parties presented the following issues for determination:

Whether the alleged injury is a cause of permanent disability.

The extent of the claimant’s entitlement to permanent partial disability benefits.

The commencement date for any permanent partial disability benefits awarded.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

At the time of the hearing the claimant was 49 years old.  The claimant completed high school, and in addition has had some training in floral design.  Her prior work experience includes working as a waitress, doing housecleaning and home daycare. 

The claimant had a past workers’ compensation injury and award in January of 2005, where she was awarded ten percent industrial disability for an injury to her neck and shoulder on May 15, 2001.  (Exhibit I)

For the past 13 years, the claimant has worked for employer Electrolux.  Her work duties involved inspecting overhead parts.  On the date of injury, January 15, 2003, a hook on the assembly line broke and the claimant stepped backwards quickly to avoid being hit.  In the process she backed into a pole and injured her back, shoulders and neck.  

On the day of her injury, the claimant saw Michael Schnurr, P.A., with complaints of a stiff neck and back.  He diagnosed cervical and back strain and recommended physical therapy.  (Ex. C, p. 1)  She reported improvement on later visits, and continued to work. 

On February 11, 2003, the claimant was seen by Charles Dan Mooney, M.D.  He administered a lumbar spine trigger point injection, and referred her to another physician for two sacroiliac injections.  (Ex. C, p. 9)

In July 2003, Dr. Mooney stated she did not need work restrictions.  (Ex. C, p. 16)

In September 2003, the claimant reported low back pain as well as upper right shoulder and scapular pain.  Dr. Mooney administered an injection.  She continued to work without restrictions. 

In October 2003, Dr. Mooney noted she complained of pain in her low back, left hip and right shoulder.  He again gave her an injection.  No surgery was recommended.  (Ex. C, pp. 18-19)

In November 2003, William Boulden, M.D., an orthopedic surgeon, evaluated the claimant.  He felt she needed a facet rhizotomy, but would need a back strengthening protocol first.  He also imposed restrictions of not lifting over two pounds, sedentary work, and no bending, twisting, or lifting.  (Ex. E, pp. 4-6)

On January 21, 2004, the claimant was seen by Christian P. Ledet, M.D., for an evaluation.  He found her to have lumbar spondylosis with facet syndrome, and the claimant was given a facet denervation.  (Ex. F, pp. 1-3)

In February 2004, Dr. Boulden recommended a TENS unit and back exercises.  She was released to work with restrictions against bending or twisting and a ten pound lifting restriction.  (Ex. E, p. 7)

In March 2004, Dr. Boulden had an MRI conducted, which did not show a neurological entrapment problem.  He did not recommend any surgery.  (Ex. E, p. 11; Ex. F, p. 4)

In May 2004, Dr. Ledet concluded the claimant’s pain was the result of a musculoskeletal problem and not a neurological problem.  He recommended continued physical therapy and restrictions of not working more than 8 hours a day, 6 days a week, and not lifting over 20 pounds.  (Ex. F, pp. 6-7)  He found her to be at maximum medical improvement on June 9, 2004.  (Ex. F, p. 8)

On June 22, 2004, Dr. Boulden gave the claimant an impairment rating of five percent of the lumbar spine.  (Ex. E, p. 12)

On January 7, 2005, the claimant again saw Dr. Mooney, with shoulder, neck, low back, and buttock pain.  He felt work restrictions of not lifting over 20 pounds, no repetitive lifting over 10 pounds, and no repetitive bending from the back were appropriate.  (Ex. C, pp. 23-24)

The claimant sought biofeedback assistance from Robert Straight, a psychologist, in July 2005.  Dr. Straight reported the claimant had been on antidepressants for nearly ten years after her husband required a bone marrow transplant.  He felt she had a chronic pain disorder.  (Ex. G)

On October 5, 2005, Dr. Boulden imposed permanent work restrictions of not lifting over 20 pounds, and no bending, twisting or lifting with the back.  (Ex. 4, p. 16)  He recommended pain management. 

However, he withdrew that recommendation after viewing surveillance videotape of the claimant.  On October 7, 8 and 9, 2005, the defendant conducted surveillance of the claimant.  The surveillance shows the claimant moving furniture in and out of two residences, including mattresses.  She states the box springs she moved weighed about 30 pounds; a toy box weighing 30 pounds; and a cedar chest about 35 pounds.  The claimant states she lifted these items with another person and only had to lift half the weight.  She is also seen bending to pet a dog without apparent difficulty.  A church where she also works is shown.

The claimant testified she was on morphine for pain at the time of the video.  Defendant asserts she had not refilled her morphine prescription at the time.  In any event, Dr. Boulden felt the video showed greater functionality than the claimant was reporting to him.  (Ex. E, p. 17)  Donna Bahls, M.D., later stated being on morphine would not have affected her ability to function.  (Ex. H, p. 9)  The claimant admitted to the undersigned at the hearing she functions today about the same as the day she was videotaped.

On November 8, 2005, the claimant was evaluated by Dr. Bahls.  She found the claimant to be at maximum medical improvement.  Dr. Bahls also viewed the video, and concluded the claimant appeared to be active and functional.  She felt further care was unnecessary, and the claimant had no permanent functional impairment and did not need work restrictions.  (Ex. H, pp. 6-7)

At the time of the hearing, the claimant continued to work at Electrolux, earning $13.00 per hour, which is more than she was earning at the time of her injury.  Her work duties involved overhead reaching, twisting, and bending. 

The claimant has acted as a lay minister for 19 years, devoting 10 hours per week to that occupation.  Gina Spohnheimer testified that she is a lay assistant minister that works with the claimant, and is also her friend.  Ms. Spohnheimer stated she observed a change in the claimant’s behavior when she went off her medication, and she felt the claimant was more edgy.  The claimant reported to her she was experiencing sleep loss.  She agreed the claimant was still able to perform the duties of a lay minister, working about 10 hours per week and earning $6,000.00 to $7,000.00 per year.  

CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of permanent disability.   

Clearly any disability the claimant now has is caused by her work injury.  No alternative causes are offered in the record.  The parties do not address a causation issue in their post-hearing briefs.  Rather, it appears the real issue is how much disability has been caused by the claimant’s work injury.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Dr. Boulden imposed a lifting restriction of 20 pounds, a restriction against bending, lifting or twisting, and a rating of permanent impairment of 5 percent.  After seeing the surveillance video, he stated what he saw in the video showed greater functionality than the claimant had reported to him.  He withdrew his recommendation for further treatment, but he did not specifically withdraw his restrictions or his rating of impairment.  (Ex. E, p. 17)  He may have done so in Exhibit E, page 18, but that document is unsigned, contains checkmarks in blank spaces, and was not admitted as an exhibit.  Thus the rating of impairment and the restrictions are part of the record in this case. 

As of the date of the hearing, the claimant continued to work at her job at Electrolux.  She also earns income as a lay minister, working about ten hours per week.  The job she did at Electrolux was the same job she had done for ten years.  Her earnings are greater now than on the date of the injury.  

The claimant was 49 years old at the time of the hearing.  Her education consists of a high school diploma.  Her work experience has been primarily with this employer, doing factory line work. 

Based on these and all other appropriate factors of industrial disability, it is found the claimant has an industrial disability of ten percent. 

The next issue is the commencement date for any permanent partial disability benefits awarded.

Again, the parties, although they listed this as a disputed issue in the hearing report, failed to address this issue in their post-hearing briefs and have given the undersigned no guidance as to their positions on this issue.  It is found the commencement date for permanent partial disability benefits is June 22, 2004, as requested by claimant in the hearing report. 

ORDER

THEREFORE, IT IS ORDERED:

That defendant shall pay unto the claimant fifty (50) weeks of permanent partial disability benefits at the rate of three hundred sixteen and 51/100 dollars ($316.51) per week from June 22, 2004.

That defendant shall pay accrued weekly benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendant shall be given credit for benefits previously paid. 

That defendant shall pay the claimant’s medical expenses.  Defendant shall pay the future medical expenses of the claimant necessitated by the work injury.

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendant.

Signed and filed this _____24th_____ day of May, 2006.

   _____________________________







     JON E. HEITLAND






                         DEPUTY WORKERS’






   COMPENSATION COMMISSIONER
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