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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARGARET MORTENSEN,
  :



  :


Claimant,
  :


  :

vs.

  :



  :       File Nos. 5002460, 5002461, 5002462

WENCO OF IOWA,
  :



  :                   A R B I T R A T I O N 


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

CRAWFORD & CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  4000.2

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Margaret Mortensen, has filed a petition in arbitration and seeks workers’ compensation from Wenco of Iowa, employer, and Crawford & Co., insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on February 13, 2003, in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1, and 3 through 13; defendants’ exhibits 1 through 11; as well as the testimony of the claimant, Jamie Gibson, and Steven Harris.

ISSUES

The parties presented the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on October 8, 2001.

2. Whether the claimant sustained an injury arising out of and in the course of employment on October 24, 2001. 

3. The extent of the claimant’s entitlement to permanent partial disability benefits.

4. Defendants assert an affirmative defense of lack of compliance with Iowa Code section 85.23 for the October 8, 2001, and October 24, 2001, injuries. 

5. Whether the claimant is entitled to penalty benefits. 

The defendants have also objected to claimant’s exhibits 12 and 13, and ruling on the objection was reserved until this decision. 

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, Margaret Mortensen, was age 43 at the time of the hearing.  Her educational background consists of a G.E.D.  Prior to working for the defendant employer, the claimant worked as a C.N.A., as well as in the laundry and kitchen departments in nursing homes, at fast food restaurants, as a waitress, as a cashier at a bookstore, at an athletic wear maker, and on an assembly line at a plastics plant.  She also has some training in real estate.

Prior to working for the defendant employer, the claimant had a carpal tunnel syndrome injury to her right hand.  She obtained workers’ compensation benefits for that injury. 

The claimant began working at Wenco in September of 1998, assembling windows.  After about two months, the claimant had some problems with her thumbs.  She reported this to her manager.  She was switched to a sash cleaner job. 

In late 1999, the claimant was switched to a magna frame saw cleaner job.  In this job she had to move vinyl pieces weighing from five to ten pounds.  She would have to use clips to carry them to other workers and put them in a pile.  The claimant eventually had to move about 400 of these per shift.  

The claimant would shift between the sash cleaner job and the magna frames job.  In the frames job, she would wait for the vinyl sides to emerge from a machine, then she would put metal balances in the frames.  She would then set the frames onto the floor when they were ready to move on. 

The claimant was required to obtain the balances from boxes, which varied in height from waist to head high.  The claimant is 5 feet 2.5 inches tall.  The claimant would pick out the correct balance, then put it in the correct position by screwing it in with an air drill, four screws per window.  The claimant performed this job from May of 2000 until her date of injury on September 11, 2001. 

On September 11, 2001, the machine she was working on ejected a piece of window frame that struck the claimant’s right elbow with great force. 

The claimant reported the injury to Steve Harris.  She declined medical treatment at first.  During the night, the claimant’s arm swelled up considerably.  The claimant returned to work the next day, but her arm was in great pain. 

She was sent to see Clayton Francis, M.D.  Dr. Francis noted a scrape on the claimant’s arm, and found a reduced range of motion.  X-rays were negative.  Dr. Francis imposed restrictions of not using the right hand for four days. 

When she returned to work, the claimant was assigned to one-handed work in the salvage area.  She also was assigned to bag screws.  

The claimant continued to have numbness and tingling in her right hand.  The right hand restriction was continued to September 24, 2001, later modified to a ten pound lifting restriction for the right hand through October 5, 2001. 

On October 5, 2001, Dr. Francis noted the claimant was still experiencing numbness in her hand and right elbow pain.  He ordered an EMG and referred the claimant to Dr. Quenzer. 

When she could not use her right arm due to pain, the claimant would use her left arm and her left leg to lift and push heavy balances up to the appropriate box they went into.  She would also have to drag big boxes of balances 40 to 50 feet to her work area.  A video of her work duties does not show this aspect of her job.  She would sometimes ask coworkers for help with this function. 

On October 8, 2001, the claimant was doing the balance sorter job, which required her to sort balances and put them in the proper boxes.  As she was putting her arm up to put a balance into a box at about the six-foot level, a coworker asked her a question.  When she turned to answer, she felt a pop in her neck.  She felt numbness and tingling in her arms and her left leg.  She could not move for five minutes. 

On October 23, 2001, the claimant was at a meeting and turned quickly to her left, and experienced a pain in the left neck and shoulder area.  (Cl. Ex. 11, p. 10)  When she turned her head to listen to someone speaking, she felt immediate pain in her neck, shoulder, and arm.  The claimant testified this was a different pain than the October 8, 2001, pain, as it was on the left side now and felt different. 

On October 24, 2001, the claimant reported neck, shoulder, and arm pain to her supervisor.  She states she could not take it anymore.  She told her supervisor the pain started about two weeks earlier.  (Cl. Ex. 11, p. 11)

On October 24, 2001, the claimant was again seen by Dr. Francis.  He found her grip strength to be normal, but her neck range of motion was limited.  She did not report a traumatic event at this visit.  The claimant testified she did tell Dr. Francis about the October 8, 2001, incident at this visit. 

On October 31, 2001, when the claimant was seen by Dr. Quenzer, he noted her complaints of left arm aching, starting in the neck and radiating across the shoulder down the arm with left hand numbness and left elbow pain.  (Cl. Ex. 6, p. 1)  He diagnosed myofascial pain of the left upper extremity.  (Cl. Ex. 6, p. 3)  Dr. Quenzer stated:  “My opinion is that the left-sided symptoms have developed as a result of relative overuse of the left upper extremity since 9/11/01.”  (Cl. Ex. 6, p. 3; Cl. Ex. 6, p. 11)

The claimant states she told both Dr. Francis and Dr. Quenzer that her neck popped, but the records of those doctors do not note this.  Also, the accident report the claimant filled out does not state her neck popped.  (Cl. Ex. 11, pp. 11-13)

On November 30, 2001, the claimant was laid off in a temporary holiday layoff.  She returned to work on January 14, 2002, but worked only a half hour before developing numbness in her hand.  She was put on light duty the rest of that day. 

On January 30, 2002, when Dr. Quenzer again saw the claimant, he noted she was still complaining of headaches and neck pain, with crepitation on the left side of the neck.  (Cl. Ex. 6, p. 5)  Dr. Quenzer then stated:

In my notes of 10/31/01, I assigned causation of the right elbow condition, including the ulnar neuropathy at the elbow, to the injury of 9/11/01.  At that time, I felt that the left upper extremity symptoms were the result of relative overuse of the left upper extremity.  My opinion is that if she has continuing left-sided symptoms, I am unable to state with a reasonable degree of medical certainty that these symptoms were caused or materially aggravated by the injury of 9/11/01.  The injury of 9/11/01 was limited to the right elbow, and the elbow condition causes pain that radiates into the hand.  (italics in original)

(Cl. Ex. 6, p. 6)

On February 6, 2002, Dr. Quenzer, in a letter to the claimant’s attorney, stated:  “In answer to your question, my opinion is that Margaret Mortensen’s work at Wenco was indeed a substantial causal contributing or aggravating factor in bringing about the injury for which she is receiving treatment from me.”  (Cl. Ex. 6, p. 10)

On March 14, 2002, Dr. Quenzer stated:  “In answer to the question in the cover letter, my opinion is that it is possible that any type of work could have aggravated the left arm myofascial pain.  However such an aggravation would be temporary and would not be material.”  (Cl. Ex. 6, p. 10)

On July 3, 2002, Dr. Quenzer, in a patient status report, found the claimant to have myofascial pain, not work related, and post-operative right elbow, work related.  (Cl. Ex. 6, p. 17)

On September 12, 2002, Dr. Quenzer again noted the claimant’s myofascial pain, but characterized it as “personal.”  (Cl. Ex. 6, p. 18)

In December of 2002, Donna J. Bahls, M.D., reviewed the claimant’s radiological reports with her.  Dr. Bahls noted some degenerative changes at the C5 level that were shown on both the x-rays and the MRI.  She also found the claimant to have a mild disc bulge at the C5-6 level.  Other findings were normal.  Dr. Bahls did not express an opinion on the cause of these conditions, other than to term them degenerative in nature.  Her diagnosis was left cervical and scapular strain with myofascial pain and associated muscle contraction headaches; and mild degenerative disc and joint disease of the C5-6 level.  (Cl. Ex. 8, p. 4)

The claimant was paid workers’ compensation benefits, but the claimant asserts they were not timely paid.  She received her first check around January 7 or 8, 2002.  It was issued on January 2, 2002, and was for the period November 30, 2001, to December 19, 2001.  She received a second check in January of 2002 for the period December 24, 2001, through December 30, 2001.  (Cl. Ex. 13)

On March 4, 2002, Dr. Quenzer performed a right ulnar neuroplasty and right elbow arthroscopy.  On April 11, 2002, Dr. Quenzer released the claimant to return to work with work restrictions of no repetitive grasping, pinching, pushing, pulling, or twisting; no lifting over five pounds on an occasional basis; and no use of vibrating tools.  Dr. Quenzer predicted a full return to work without restrictions in another four weeks.  He also assigned the claimant a permanent physical impairment rating of one percent of the right upper extremity.  (Cl. Ex. 6, p. 14)

The claimant’s restrictions were continued by Dr. Quenzer on May 14, 2002, for another three weeks.  The claimant also underwent physical therapy. 

On July 3, 2002, the claimant again saw Dr. Quenzer.  At this time she complained of aching in both shoulders, worse on the left.  Since the claimant had not previously complained of shoulder pain, Dr. Quenzer concluded this was a personal condition and not related to the claimant’s work.  (Defendants’ Ex. 1, pp. 8-9)

On September 12, 2002, Dr. Quenzer found the claimant to be at maximum medical improvement.  (Def. Ex. 1, pp. 10-13)  He gave the claimant a one percent permanent partial impairment to the right upper extremity for her right elbow injury.  He continued the restrictions of avoiding repetitive grasping, vibrating tools, and lifting over 10 pounds at the waist level frequently and 25 pounds above the waist occasionally.  He also restricted the claimant from using the right or left hand above the heart level, but stated this was not a work-related condition.  (Cl. Ex. 6, p. 18)

In an independent medical examination on November 26, 2002, Robert Jones, M.D., a neurosurgeon, assigned the claimant a five percent body as a whole rating for her right arm, left hand, and left shoulder.  

The claimant feels she can no longer return to the balance sorter job because she cannot lift her arms over her head without pain in her neck, and cannot lift the boxes involved.  However, she acknowledges none of her restrictions prevent her from returning to this job. 

She feels she cannot return to the balance installer job because using the air gun causes her side to hurt.  She cannot return to the salvage job because she can’t grip properly.  She also feels she cannot return to the sash cleaner job for the same reason. 

She still has pain in her right elbow, extending down into her right hand, where she has pain in her thumb, first, and middle finger.  She also has pain in her neck, extending down into her left shoulder and left arm, and into her back, where she has muscle spasms.  She can no longer engage in personal activities such as bowling or flower arranging. 

The claimant continues to work in a light-duty job sorting screws and making rollers.  She is currently paid $11.02 per hour, which is greater than what she was earning on September 11, 2001, when she was injured. 

Jamie Gibson, a group manager for the employer, also testified.  He testified as to the videotape in evidence showing the claimant’s duties in the balance sorter position.  He disputed the claimant’s description of having to lift up to 100 pounds in that job.  He felt the lifting required never exceeded 30 pounds.  As for the balance installer position, he also felt there was no heavy lifting involved in that position either.  He stated he was not aware what restrictions the claimant had, but he would not have asked her to exceed them. 

Steve Harris also testified.  He is the Human Relations person for the employer.  He testified that he instructed the claimant to work within her restrictions.  He never observed the claimant using her leg to “kick up” boxes to a height as the claimant described.  He told the claimant to ask for help with the higher bins. 

REASONING AND CONCLUSIONS OF LAW

The first issue in this case is the admissibility of various exhibits.  It is noted that subsequent to the hearing, the defendants submitted a substituted exhibit 9, and no objection has been received from the claimant.  Also, at the hearing, the claimant withdrew exhibit 2. 

The defendants object to claimant’s exhibit 1, pages 1 through 3, a report of Mureema Solberg, M.D.; exhibit 3, pages 1through 3, a report from Marvin Hurd, M.D.; and exhibit 6, page 9, a letter from Dr. Quenzer.  In her post-trial brief, the claimant withdraws the offer of these exhibits. 

Defendants also object to exhibit 11, pages 1 through 8, as irrelevant and pre-dating the date of injury.  The claimant states that this exhibit shows the employer’s policy on reporting injuries and how the claimant was treated by the employer.  The exhibit pages will be admitted.

The claimant also offers supplemental hearing exhibits 12 and 13.  

Exhibit 12, in page 1 through 4, contains correspondence between the attorneys relating to temporary benefit payments.  These letters were not identified on the claimant’s exhibit list, although the claimant did refer to “Documentation of payments made by Crawford and Company on behalf of Wenco.”  Pages 5 through 12 are items of correspondence alleged to contain hearsay and self-serving statements in correspondence. 

The claimant asserts exhibit 12 is relevant on the issue of penalty. 

The undersigned will be able to disregard any aspects of the exhibit that are self-serving or inherently unreliable due to the hearsay nature of the contents.  The exhibit is admitted for the limited purpose of showing the position of the defendant in regard to voluntary payment of benefits at various points in time relative to the issue of penalty. 

Exhibit 13 was objected to at the hearing.  However, the defendants do not address this objection in their post-hearing brief, and neither does the claimant.  The exhibit merely contains copies of the claimant’s workers’ compensation benefit checks.  Exhibit 13 will be admitted into evidence.  

In File No. 5002460, the claimant alleges an injury on September 11, 2001.  The petition states the injury was to the claimant’s right arm, left arm, both shoulders, and the body as a whole.

The parties agree that the claimant suffered an injury arising out of and in the course of her employment on September 11, 2001, that resulted in an impairment of her right arm.  The claimant apparently asserts that subsequent to this, she compensated for this right arm injury by using her left arm more than before, and as a result, she has suffered an overuse injury to her left arm, neck, and both shoulders.  The defendants strenuously dispute this. 

In File No. 5002460, it will be found that the claimant has suffered a work injury to her right elbow on September 11, 2001, that resulted in a one percent permanent partial impairment of the right arm.  Analysis of whether subsequent work activities also resulted in impairment of the left arm, neck, or shoulders will be addressed in the analysis of the alleged work injuries in File Nos. 5002461 and 5002462, below. 

The evidence shows the September 11, 2001, injury to be a scheduled injury to the arm, and it has been given a rating of one percent by Dr. Jones.  The defendants have voluntarily paid that amount.  There is no showing that the right arm has suffered any impairment beyond that rating and neither party addresses that issue in their post hearing brief.  The defendants will be ordered to pay 1 percent impairment of the right arm, or 2.5 weeks of benefits. 

The next issue is whether the claimant sustained an injury arising out of and in the course of employment on October 8, 2001.

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The defendants dispute that the claimant suffered a work-related injury on October 8, 2001.  The claimant asserts an injury on that date to her neck, both shoulders, and left arm.  She states that on that date, she was reaching up when she turned to answer a question from a coworker, and twisted her neck.  (Def. Ex. 11, p. 24)  She waited until October 24, 2001, to report the incident to her employer.

Although the hearing report indicates that the contested issue for both the October 8, 2001, and October 24, 2001, injuries is whether these injuries arose out of and in the course of the employment, the post-hearing briefs show that the real contested issue is whether there is a causal connection between the claimant’s current left-sided symptoms in her arm, shoulder, and neck, and either of these work injuries.  Arising out of the employment refers to a causal connection between the work activity and the injury; medical causal connection refers to whether there is a causal connection between the conditions complained of and the work injury.  These are separate and distinct issues. 

Although the actual disputed issue appears to be whether there is a causal connection between either the October 8, 2001, or October 24, 2001, work injuries and the claimant’s left arm, left shoulder, and neck conditions, the question of whether an injury arising out of and in the course of the employment on October 8, 2001, or October 24, 2001, occurred will be addressed. 

For the October 8, 2001, alleged injury, clearly the claimant was in the course of her employment when she felt the neck pain.  It is also found that the injury arose out of her employment; that is, work conditions caused the strain on her neck muscles that resulted in the pain she experienced on that date.  However, the claimant must still prove that the injury resulted in disability in order to be awarded benefits.  

The pleadings and the briefs of the parties do not clearly establish what the October 24, 2001, injury date is based on.  The petition merely states “performing job duties,” which sheds no light on what activity is referred to. 

It will be presumed that although the October 23, 2001, neck pain incident at a meeting is mentioned in the testimony, that it is not related to the alleged October 24, 2001 injury date.  Certainly the petition does not indicate that, nor does the claimant’s post-hearing brief. 

Instead, it appears the claimant bases this petition on a cumulative injury theory, wherein she chose October 24, 2001, as an injury date for an overuse syndrome because that was the date she reported the injury and first sought medical attention for it.  No traumatic physical injury took place on October 24, 2001. 

The claimant clearly did not suffer a second traumatic injury to her neck on October 24, 2001.  The only possible basis for an injury date on October 24, 2001, is a cumulative injury theory.  The claimant has not offered any theory in her post-hearing brief as to why this represents an injury date.  If it is presumed that she is asserting a cumulative injury that somehow manifested on that date, there is no medical opinion in the record that states she has suffered a work-related cumulative injury manifesting on that or any other date.  It is found that the claimant did not suffer an injury arising out of and in the course of her employment on October 24, 2001.  She simply reported her earlier October 8, 2001, injury on that date, and sought medical care.  Any manifestation of any of her conditions on that date are simply sequelae of her October 8, 2001, injury.

Thus, with the October 24, 2001, petition found not to represent a work-related injury, and the defendants acknowledging responsibility for the September 11, 2001, right elbow injury, the issue then becomes whether the claimant’s current left-sided conditions for her arm, shoulders, and neck are causally connected to the work-related neck injury on October 8, 2001.

Prior to October 8, 2001, on August 25, 2000, the claimant experienced a similar neck pain incident and sought chiropractic treatment from Brian Brown, D.C.  The claimant recalled that in this incident, she was working with her arms above her head when she felt neck pain.  However, the incident report describes the claimant looking down when her neck popped.  The claimant signed the incident report.  (Cl. Ex. 11, p. 2)

Dr. Francis does not note a “pop” in his notes.  Dr. Quenzer’s notes for his initial October 24, 2001, examination of the claimant does not mention a “pop” in her neck.  Dr. Jones’ notes also do not contain a reference to a “pop.”  For the 2000 neck incident and for an October 7, 2002, neck incident not involved in this case, the claimant did describe a distinct popping of her neck and that was duly noted in the medical records for both incidents. 

Although the claimant’s delay in reporting the October 8, 2001, incident until October 24, 2001, is not explained, the delay is well within 90 days and thus she has complied with Iowa Code section 85.23.  The fact that she now describes her injury as a “popping” of her neck, but apparently did not do so at the time she reported it, is also not a fatal flaw.  What is more important is whether she has medical evidence that the neck, shoulder, and left arm conditions are caused by a work incident or work activities. 

On January 30, 2002, Dr. Quenzer noted that although he initially, in October of 2001, felt that the claimant’s left-sided symptoms were due to over-compensation for her right elbow injury, he had changed his mind and concluded that he could not state that the left-sided symptoms were caused or materially aggravated by her September 11, 2001, injury.  (Def. Ex. 1, p. 2)

The claimant also experienced pain in her shoulders.  She reported this to Dr. Quenzer on July 3, 2002.  Because she had not previously reported shoulder pain, Dr. Quenzer concluded this also was not a work-related condition.  However, Dr. Quenzer was apparently not aware that the claimant had reported shoulder problems previously.  (Def. Ex. 1, p. 8)  He felt that the claimant’s myofascial pain was a personal condition that was not caused by or aggravated by her employment.  (Def. Ex. 1, p. 9)

Again, on September 12, 2002, Dr. Quenzer re-asserted that the bilateral shoulder condition was not work-related, but more likely a degenerative condition, stating:  

The bilateral shoulder impingement condition is most likely a degenerative condition, personal in nature. . . . The information available to me relating to work at Wenco would indicate that that work has neither caused nor materially aggravated the impingement of either shoulder.  The myofascial pain syndrome is a personal condition which represents symptom complex, rather than a specific disease, and was neither caused nor materially aggravated by work, in my opinion.

(Def. Ex. 1, p. 10)

Although it can be argued that Dr. Quenzer’s opinion on causation is suspect, given that the videotape he reviewed did not show all of the claimant’s actual work duties, such an argument would go to giving Dr. Quenzer’s opinion on causation less weight than that of another physician opining that there was a causal connection. 

However, in this case, Dr. Quenzer is the only physician expressing an opinion on causation.  Dr. Jones rated the claimant’s left-sided conditions in his independent medical examination, but he did not express an opinion on causation and he did not rate the neck or right shoulder at all.  Nowhere in his report does Dr. Jones state that the claimant’s left-sided complaints are the result of work activity.  The closest statement that comes to an opinion on causation is in the “history of present illness” segment of this report, where he states:  “She shifted to using the left hand mostly and had to pull the boxes of “balances” off a shelf with her left hand.  Then she started noting left shoulder pain.  She saw Dr. Francis.  Then it shifted into her neck and she developed headaches from the neck, she thinks.”  (Cl. Ex. 9, p. 1)

Clearly, this is Dr. Jones simply relating the history the claimant told him.  It falls far short of a medical opinion that these symptoms were caused by work activity.  Merely rating medical conditions is not the same as causally connecting those conditions to a work injury. 

Dr. Solberg, in an office note, under “assessment and plan,” does find “left upper extremity pain which most likely is related to muscle strain and tension.”  (Cl. Ex. 1, p. 3)  On October 24, 2001, the day she reported her left side pain, Dr. Francis noted:  “Patient has right forearm problems and now the left is bothering her because she does a lot of lifting, has neck discomfort and pain. Claims to get numbness down the left side as well.”  (Cl. Ex. 5, p. 2) 

Both of these notations are in the form of complaints reported to the physician by the claimant; they are not diagnoses or a statement that the symptoms are caused by work activities.  The claimant’s statement to Dr. Francis that she felt her left sided symptoms were caused by her lifting at work is not the same as Dr. Francis concluding that it was.   

The only reference to work as the cause of the claimant’s left-sided symptoms is the October 24, 2001 Return to Work Assessment by Dr. Francis.  There he diagnoses neck and arm pain.  For the question, “Is inability to work due solely from his/her industrial injury?” Dr. Francis checked “yes.”  (Cl. Ex. 5, p. 6) However, he had previously completed three similar forms prior to October 24, 2001, and therefore presumably for the claimant’s right arm injury, and also checked the same question the same way.  (Cl. Ex. 5, pp. 3, 4, 5)  Again, the checked box falls short of constituting an express opinion of causation to a reasonable degree of medical certainty.

Also, Dr. Bahls does not causally connect the claimant’s left arm, bilateral shoulder, or neck conditions to work activity.  Instead, she found “left cervical and scapular strain with myofascial pain and associated muscle contraction headaches; Mild degenerative disc and joint disease of the C5-6 level.”  Again, this not only fails to causally connect the claimant’s symptoms with a work injury, but it corroborates Dr. Quenzer’s conclusion that those symptoms are caused by a degenerative condition personal to the claimant.   

Dr. Quenzer clearly finds a lack of causal connection between the claimant’s left arm, neck, and bilateral shoulder conditions and her work activity.  Whether incomplete or not, Dr. Quenzer viewed the videotape of the claimant’s work, Dr. Jones did not.  Even if Dr. Jones’ report could be considered an opinion on causal connection, greater weight would have to be given to the opinion of Dr. Quenzer.  This opinion on causation is detailed, direct, and unequivocal.  But read as a whole, it cannot really be said that the report of Dr. Jones constitutes a medical opinion on a causal connection between the claimant’s work and her left-sided symptoms. 

The claimant bears the burden of proof.  Where the only medical opinion on the existence of a causal connection between the claimant’s left arm, neck, and bilateral shoulder conditions very specifically concludes they are not caused or aggravated by work activities, and there is no contrary convincing evidence in the record, it must be concluded that the claimant has failed to carry her burden of proof.  It is found that the claimant’s left arm, neck, and bilateral shoulder conditions are not caused by or materially aggravated by her work, either by the October 8, 2001, neck pain incident, or by the over compensating for the September 11, 2001, right arm injury.  Therefore, no compensable work injury can be found for the October 8, 2001, date of injury.

It is found that the claimant’s left arm, neck, and bilateral shoulder conditions are, as Dr. Quenzer stated, the result of a degenerative condition, and not the result of a work activity or a work injury. 

As the claimant’s left and right shoulder, left arm and neck conditions have been found not to have been caused by her work, it is not necessary to address whether those conditions have resulted in any permanency.  It is also not necessary to address whether the claimant reported those injuries in a timely fashion under Iowa Code section 85.23.  By the same reasoning, as the claimant has not established her left-sided conditions are causally connected to her work-related injury, it is not necessary to assess any industrial disability. 

The final issue is whether the claimant is entitled to penalty benefits for delays in paying her healing period benefits. 

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The claimant was laid off in a regular holiday layoff on November 30, 2001.  (Cl Ex. 11, p. 14)  The claimant was still under work restrictions by Dr. Quenzer at that time and had not reached maximum medical improvement. 

The defendant paid the claimant healing period benefits for November 2001 through January 2002, but the checks were not sent to the claimant until after February 23, 2002.  Payment owed for March 4, 2002, through April 11, 2002, was not paid until after April 25, 2002.  No reason or justification for the late payments was ever communicated to the claimant. 

The defendants have not addressed this issue in their post-hearing brief.  It is found that the defendants failed to make timely payments of healing period benefits and that no reasonable excuse for the delay has been offered.  A penalty of 50 percent of the payments that were not timely made will be awarded to the claimant. 

ORDER

THEREFORE, IT IS ORDERED:

The claimant shall take nothing in File Nos. 5002461 and 5002462.

That defendants shall pay unto the claimant two point five (2.5) weeks of permanent partial disability benefits at the rate of two hundred seventy-eight and 36/100 dollars ($278.36) per week from September 16, 2002, in File No. 5002460.

That defendants shall pay the claimant penalty benefits as set out in the decision. 

That defendants shall pay the benefits in a lump sum.

That defendants shall be given credit for benefits previously paid. 

Costs are taxed to the defendants.

Signed and filed this __25th__ day of March, 2003.

   ________________________







   JON E. HEITLAND
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