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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

RANDY J. BENN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5017782

TEGELER BODY & FRAME
  :

WRECKER & CRANE, INC.,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANIES,
  :



  :      Head Note Nos.: 1402.30; 1801; 1803

Insurance Carrier,
  :


     2501; 2502; 2907

Defendants.
  :

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of March 23, 2007, filed in this matter that relate to issues properly raised on intra-agency appeal with the exception of the denial of permanent disability benefits.

First, I must agree with the hearing deputy’s conclusion that claimant failed to show that he suffered permanent physical impairment from his work injury.  This is a case involving chronic pain without a lot of objective findings to back up the pain complaints.  Certainly, pain or other subjective complaints, even without objective findings, can establish permanent impairment or permanent disability.  McGregor v. Jet Company, File No. 5011648 (App. August 30, 2006) However, whether or not a claimant suffers compensable disabling pain is largely a matter of the credibility of the claimant.  In this case, the hearing deputy apparently rejected the credibility of his current pain complaints in referring to the fact that claimant was still able to race stock cars and perform other activity inconsistent with his claimed permanent disability.   

While I performed a de novo review, I must give considerable deference to findings of fact that are impacted by the credibility findings, expressly or impliedly, made by the deputy who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing.  The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

However, overlooked by the hearing deputy is that the loss of a job or a job transfer due to a compensable work injury resulting in lost earning capacity may also be grounds to award permanent industrial disability benefits irrespective of the issue of whether the work injury caused a physical disability or a change in his physical condition.  This theory of recovery was recognized in Iowa long ago in two landmark decisions by the Iowa Supreme Court in 1980.  The Court first held that an employer’s refusal to give any sort of work to a claimant after he suffers his work related affliction may justify an award of permanent disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181, 192 (Iowa 1980).  A few months later, Court reiterated that a transfer to a lower paying job due to a temporary work aggravation of a phlebitis condition can also result in compensable industrial disability.  Blacksmith v. All-American, Inc., 290 N.W. 2d 348, 350 (Iowa 1980).

This agency has repeatedly recognized that a refusal by an employer to re-employ the injured worker is evidence of lack of employability.  Pierson v. O’Bryan Brothers, Case No. 9512062 (Appeal Dec. 1/20/95).  Meeks v. Firestone Tire 7 Rubber Co., Case No. 876894, Appeal Decision 1/22/93; See also Larson, Workman’s Compensation Law, Section 57.61, pp. 10-164.90-.95; Sunbeam Corp. v. Bates, 271 Ark 609 S.W. 2d 102 (1980); Army & Air Force Exchange Service v. Neuman, 278 F. Supp 865 (W.D. La 1967); Leonardo v. Uncas Manufacturing Co., 77 R.I. 245, 75 A 2d 188 (1950).

In this case, claimant was fired for abandoning his job when he refused to return to full duty work after his treating physician imposed work activity restrictions due to the work injury.  The hearing deputy correctly agreed with the conclusion of the unemployment compensation decision that claimant had not abandoned his job.  Although claimant failed to establish that he currently has permanent impairment related to the injury, the hearing deputy correctly found that the temporary restrictions were related to his work injury.  Those temporary restrictions resulted in the loss of his job at Tegeler.   

Until his work injury, claimant was consistently working full time at Tegeler.  According to Kent Jayne, claimant’s vocational expert, claimant has not had consistent employment since, despite applications for a number of jobs.  Defendants’ vocational expert, Kate Benson Larson, agrees that claimant had a stable work history before the work injury and does not challenge the assertion that claimant remains underemployed despite his efforts to find work.  Consequently, regardless of the impairment issue, the loss of his job at Tegeler was a significant blow to claimant’s earning capacity.

I find that the work injury of February 21, 2005, is a cause of a 35 percent loss of his earning capacity.  Such a finding entitles claimant to 175 weeks of permanent partial disability benefits which is 50 percent of 500 weeks, the maximum number of weeks allowed for a permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

I disagree with one of the hearing deputy’s conclusions on requested costs.  A report for a vocational rehabilitation expert is a practitioners’ report, see 876 IAC 4.17, reimbursable pursuant to our rule, 876 IAC 4.33(6).

ORDER

The arbitration decision of March 23, 2007, is modified and the following is ordered:

1. Defendants shall pay to claimant one hundred seventy-five (175) weeks of permanent partial disability benefits at the stipulated rate of three hundred ninety-eight and 96/100 dollars ($398.96) per week from February 20, 2006.

2. Defendants shall pay to claimant healing period benefits from May 18, 2005 through May 31, 2005, and from June 2, 2005 through February 19, 2006, at the rate of three hundred ninety-eight and 96/100 dollars ($398.96) per week

3. Defendants shall pay accrued weekly benefits in a lump sum.  

4.  Defendants shall pay the medical expenses as detailed in the arbitration decision which are expenses from the authorized providers, namely The Dyervsville Chiropractic Clinic, Dr. Miner, Dr Alexander, Dr. Lynn and Dr. Chen.
5.  Defendants shall reimburse claimant for the reports of Dr. Miller dated September 8, 2005 and December 6, 2006, pursuant to Iowa Code section 85.39 as ordered in the arbitration decision.

6. Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

7.  Defendants shall pay the costs of this action and this appeal pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter and reimbursement up to one hundred fifty and 00/100 dollars ($150.00) for two reports, which may include the vocational report of Kent Jayne.

8.  Defendants shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.
Signed and filed this 23rd day of April, 2008.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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