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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROBERT JOHNSON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                          File No. 5018811
McANINCH CORPORATION,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZÜRICH NORTH AMERICA, 
  :



  :       Head Note Nos.:  1801.1; 1103; 1111;

Insurance Carrier,
  : 


       4002; 1603

Defendants.
  : 

______________________________________________________________________

STATEMENT OF THE CASE


Claimant, Robert Johnson, has filed a petition in arbitration seeking workers’ compensation benefits from McAninch Corporation and Zürich North America, insurance carrier defendants.  This matter was heard in Des Moines, Iowa, on July 12, 2007 and was deemed fully submitted August 20, 2007.  Joint Exhibits A1, A2, A3 and B through G were admitted.  Testimony was received from the claimant, Steve Agan, Steve Clawson, Daniel Pohlmeier and Danial Deikey.
ISSUES
1. Whether claimant sustained an injury on July 5, 2005, which arose out of and in the course of employment;

2. Whether the alleged injury is a cause of temporary disability and, if so, the extent;

3. Whether the alleged injury is a cause of permanent  disability;
4. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; 

5. The rate of compensation for temporary partial benefits for July 10, 2005 through July 16, 2005;

6. Whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much;

7. Whether claimant is entitled to reimbursement for costs and mileage and, if so, how much.

The parties have agreed that the commencement date for permanent partial disability benefits, if awarded, is April 8, 2006; the weekly rate for permanent partial disability benefits is $572.96.  The defendants are entitled to a credit of 1.714 weeks of wages.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:

The claimant, Robert Johnson, sustained an injury at work on July 5, 2005.  The injury was to his left leg and ankle.  It has resulted in a scheduled member injury to his left leg.  The defendants dispute that the claimant's injury arose out of and in the course of employment.

The claimant was an operator for the defendant.  He operated equipment digging trenches to install sewer lines at the time of his injury.  The claimant was injured on July 5, 2005 at the work site of the defendant McAninch.  The claimant, while operating a backhoe,  dug a hole in a spoil pile
 next to a trench that he was digging.  The claimant dug the hole so that he could defecate.  While in the hole a large chunk of dirt rolled onto his left leg.  The claimant felt immediate leg and ankle pain.  The claimant testified that after the chunk of dirt hit him he got out of the hole to go back to his truck to get cleaned up and get clean clothes.  The claimant continued working and went to an urgent care center later that night.  X-rays showed a proximal fibular fracture left leg, which was braced. (Exhibit A3, page 34)
The claimant was 50 years old at the time of hearing.  He is currently employed at John Deere Waterloo Works as an assembler.  His past relevant work was that of an equipment operator.  Claimant had operated backhoes and other construction equipment from 1990 until October 2006.  The claimant was previously a United States Marine.

The claimant testified that on July 5, 2005 he was working on a 12‑foot deep trench.  He testified a coworker was down in the trench box, that coworkers were working further down the trench line and a supervisor was in his pickup truck at the work site.  Claimant testified that he had in the past urinated and defecated at different work sites sometimes using portable toilets and sometimes going outside at the work site.  Claimant testified that he was not informed by the defendant it was against company policy to urinate or defecate at the work site and not use a portable toilet.  Claimant testified that portable toilets were normally available at work sites.  He testified he was not aware of portable toilets provided by the defendant at the work site on July 5, 2005.  Claimant testified that while he was in his machine he swung it around 360 degrees to look for a portable toilet and did not see one.  He testified that he used his machine to take a couple scoops of the spoil pile to create a hole so that he could defecate without being seen.  Claimant testified that there were portable toilets available at other locations and that his personal car was available for him to get into and drive to a portable toilet about two blocks away.  Claimant indicated that he did not feel he had the time to go to another location and that is why he dug the hole.  The claimant testified it was common for workers to go outside and that his supervisor knew that it was common for them to do so.  The evidence was not clear that it was common for employees to defecate in the spoil pile. 
Claimant was taken off work after his injury.  He was medically released by Scott  Neff, D.O., on August 29, 2005.  He was fired on August 29, 2005.  The claimant had surgery for his ankle on January 10, 2006 and was unable to work from January 10, 2006 through April 7, 2006.  The claimant testified that he received 40 hours with pay after the injury and was told to apply for unemployment insurance.
Claimant indicated his left leg had healed.  He testified his ankle hurts him in his joint.  He testified that his ankle has days where it does not hurt at all and days when it hurts.  He testified that when he stands on his feet for extended periods of time he has pain in his ankle.  

Steve Agan was called by the claimant to testify.  He was a former employee of the defendant McAninch.  He worked on the crew with the claimant on July 5, 2005.  He testified that he was not aware of any portable toilets at the job site.  He testified it was common not to use portable toilets.  He also testified he had never been instructed by a supervisor not to urinate or defecate outside.  He  testified spoil piles were not stable.  

Steven Clawson was called by the claimant to testify.  He was a former employee of defendant McAninch and worked on the same crew as the claimant in July 2005.  He testified that he actually saw the claimant defecating in the spoil pile.  He testified that he had defecated once or twice in an open ditch at a job site and never got in trouble for doing so.  He also testified that there was a restroom five blocks down the road from where the claimant was working.
Daniel Pohlmeier was called by the defendants to testify.  He was currently employed by the defendant McAninch and his job title was superintendent.  His job was to supervise utility crews like the one that the claimant was working on.  He was informed within an hour that the claimant was injured when he dug a hole to defecate and was hit by a dirt clod.  He testified that he would fire an employee for digging in the spoil pile to defecate as he felt it was an OSHA violation.  He testified that there were portable toilets on the job site and identified portable toilets that were listed in Exhibit B.  Mr. Pohlmeier did not identify what specific OSHA or IOSHA violation he believed the claimant may have violated nor did he indicate that any report had been made to OSHA or IOSHA by the defendant.
Danial Deikey was called by the defendants to testify.  He is a safety director with the defendant.  He testified that the claimant was mistakenly paid for 40 hours for the time from July 10, 2005 through July 16, 2005.  On cross-examination, Mr. Deikey testified while work hours are weather-related on average employees work 50 hours a week in July.

The claimant was seen by Scott Neff, D.O., on July 6, 2005 at Central Iowa Orthopedics.  He noted the claimant had a fibular neck fracture on the left.  He noted the claimant's leg was fairly swollen and that he should not continue working.  (Exhibit A1, p. 1)  On August 22, 2005, Dr. Neff noted, “He had a nasty ankle fracture 30+ years ago while he was racing a bicycle.  I am pleased with his knee motion. His ankle has developed post traumatic arthritis as a result of the old injury."  (Ex. A1, p. 8)  Dr. Neff released the claimant for normal duties effective August 29, 2005.  (Ex. A1, p. 9)  Dr. Neff saw the claimant again on November 14, 2005 as the claimant was having problems with his left ankle and was having difficulty walking and standing.  Dr. Neff recommended a referral to Dr. Lee.  (Ex. A1, p. 11) 

Claimant saw Michael S. Lee, DPM, on November 21, 2005.  Dr. Lee’s assessment was left ankle arthrosis, possibly related to previous ankle fracture, possibly related to this work injury.  (Ex. A1, p. 12)  Dr. Lee saw the claimant on December 1, 2005. His analysis was osteochondral lesions, left ankle, ankle synovitis and arthritis, left ankle.  Dr. Lee noted that the claimant's case was a work comp case.  (Ex. A1, p. 13)  He performed surgery on January 10, 2006.  His preoperative diagnosis was talar dome lesion of the left ankle and his postoperative diagnosis was talar dome lesion left ankle.  He performed a left ankle scope with microfracture.  (Ex. A1, p. 14)  In a letter to the claimant's attorney dated March 14, 2006, Dr. Lee stated; "It seems reasonable that he had a preexisting condition, and certainly this work‑related injury has likely aggravated his preexisting condition."  He stated Mr. Johnson had not reached maximum medical improvement (MMI).  (Ex. A1, p. 19)  On April 7, 2006, Dr. Lee noted that the claimant was doing very well and had nearly 100 percent pain relief and did not have significant pain or problems with his ankle.  He noted the claimant was at MMI, although the claimant could see continued reduction in the swelling of his ankle.  (Ex. A1, p. 20)  On July 24, 2006, Dr. Lee released the claimant from his care.  (Ex. A1, p. 21) 

On April 18, 2007, the claimant was seen for an independent medical examination (IME) by John Kuhnlein, D.O.  Dr. Kuhnlein reviewed the claimant's medical history, relevant medical documentation and had x-rays performed for the purpose of making an impairment rating.  Dr. Kuhnlein indicated the claimant did not need further treatment for his leg and ankle injury.  He stated that the claimant was at MMI as of July 24, 2006. Using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Dr. Kuhnlein provided a 1 percent lower extremity rating.  The defendants did not obtain or offer any other rating to dispute Dr. Kuhnlein’s rating.

CONCLUSIONS OF LAW
The first issue that needs to be determined in this case is whether or not the claimant's injury on July 5, 2005 arose out of and in the course of his employment with the defendant.  The defendants have argued that the claimant violated a work rule and therefore as a result of his conduct the injury did not arise out of or in the course of employment with the defendant.  

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  
In Meyer v IBP, 710 N.W.2d 213, (Iowa 2006) the Iowa Supreme Court stated:

Our workers’ compensation statute provides coverage for “all personal injuries sustained by an employee arising out of and in the course of the employment.”  Iowa Code § 85.3(1); accord Meade v. Ries, 642 N.W.2d 237, 243 (Iowa 2002) (citing Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996)).  This statutory coverage formula gives rise to four basic requirements:  (1) the claimant suffered a “personal injury,” (2) the claimant and the respondent had an employer-employee relationship, (3) the injury arose out of the employment, and (4) the injury arose in the course of the employment.  See Freeman v. Luppes Transp. Co., 227 N.W.2d 143, 148 (Iowa 1975).[2]   The failure of any one requirement results in a denial of a claim for benefits.  Yet, all four elements are woven together by the common threads of injury and employment.  The first two elements establish the existence of the injury within the ambit of the workers’ compensation statute, and the third and fourth requirements work hand in hand to establish a connection between the injury and the work.  See 1 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law § 3.01, at 3-3 (2005) [hereinafter Larson].  Nevertheless, each element has its own purpose in the resolution of a workers’ compensation claim, and the failure to follow a separate analysis of each element can lead to confusion and potential error.
. . . .
An injury “arises out of” the employment if a causal connection exists between the employment and the injury.  The injury arises “in the course of” employment when the injury and the employment coincide as to time, place, and circumstances.  Both tests must be satisfied for an injury to be deemed compensable. 
Meade, 642 N.W.2d at 243-44 (citations omitted). 

Thus, the “course of employment” element is satisfied when the injury “takes place within the period of the employment, at a place where the employee reasonably may be, and while the employee is fulfilling work duties or engaged in doing something incidental thereto.”  1 Larson at 12.1.  In other words, the injury and the employment must “coincide as to time, place, and circumstances.”  Thayer v. State, 653 N.W.2d 595, 600 (Iowa 2002) (citing Meade, 642 N.W.2d at 243-44).  This element examines the work period on the date of the injury, the place of the injury, and the activities the worker was engaged in at the time of the injury.  See generally 3 Larson chs. 12-17, at 12-1 to 17.41 (devoted to principles such as the “going and coming” rule, dual-purpose rule, and deviation rule). 

On the other hand, the “arising out of” employment element has a different focus.  It means there must be a “casual relationship between the employment and the injury.”  Koehler Elec. v. Wills, 608 N.W.2d 1, 3 (Iowa 2000).  Although we have attached a causation label to this element from time to time, it has a special definition in workers’ compensation law.  The element requires that the injury be a natural incident of the work, meaning the injury must be a “ ‘rational consequence of the hazard connected with the employment.’ ”  Id. at 3-4 (quoting 2800 Corp. v. Fernandez, 528 N.W.2d 124, 128 (Iowa 1995)).  “ ‘In other words, the injury must not have coincidentally occurred while at work, but must in some way be caused by or related to the working environment or the conditions of . . . employment.’ ”  Id. at 3 (quoting Miedema, 551 N.W.2d at 311); see 1 Larson at 9-1 (“Injuries arising out of risks or conditions personal to the claimant do not arise out of the employment unless the employment contributes to the risk or aggravates the injury.”). 

In applying this arising-out-of element, it is important not to draw in the causation standards applicable to tort law.[4]   The concept of proximate or legal cause applicable to tort law is misplaced in determining work-connectedness under workers’ compensation law.  1 Larson § 3.06, at 3-7.  

Larson provides a lengthy explanation: 


It is instantly apparent that “arising out of the employment” does not mean exactly the same thing as “legally caused by the employment.”  It is true, as many courts and writers have said, that “arising” has something to do with causal connection; but there are many shades and degrees of causal connection, of which “legal” or “proximate” cause is only one.  Taking the words themselves, one is first struck by the fact that in the “arising” phrase the function of the employment is passive while in the “caused by” phrase it is active.  When one speaks of an event “arising out of employment,” the initiative, the moving force, is something other than the employment; the employment is thought of more as a condition out of which the event arises than as the force producing the event in affirmative fashion.  In tort law the beginning point is always a person’s act, and the act causes certain consequences.  In worker’s compensation law the beginning point is not an act at all; it is a relation or condition or situation—namely, employment.  No one would suggest that the employer’s only act, the act of hiring the employee, is the operative factor from which all consequences are to be traced.  Thus, at the very outset, it is plain that the attempt to make “arising” equivalent to “causation” is blocked by the words themselves.

One is next entitled to ask, if the original draftsmen meant to say “caused by the employment,” why did they not do so?  The phrase is not only shorter than the “arising” phrase, but much more familiar; it would have come naturally to any draftsman, unless he or she intended to say something different from “caused by.”

Finally, proximate cause or legal cause is out of place in compensation law because, as developed in tort law, it is a concept that is itself thoroughly suffused with the idea of fault; that is, it is a theory of causation designed to bring about a just result when starting from an act containing some element of fault.  The primary test of legal cause in the Unites States is foreseeability, which is the “fundamental basis of the law of negligence.”  Therefore, “if the harm which has actually occurred is one of the particular risks which made the actor’s conduct negligent, it is obviously a consequence for which the actor must be held legally responsible.”  In other words, the essence of the actor’s fault is that, although the consequences of his or her conduct were foreseeable, he or she nevertheless carried on that line of conduct.  The foreseeability of the consequences is an inextricable part of the fault-character of the act.

But what relevance has foreseeability if one is not interested in the culpability of the actor’s conduct?  There is nothing in the theory of compensation liability that cares whether the employer foresaw particular kinds of harm or not.  The only criterion is connection in fact with the employment, whether it is foreseeable in advance, or apparent only in retrospect.  This criterion cannot in any logical sense be made to depend on foreseeability. . . .
Id. at 3-7 to 3-8; accord State Farm Mut. Auto. Ins. Co. v. Rains, 715 S.W.2d 232, 236 (Ky. 1986) (noting court’s rejection of “utilizing the concepts of ‘proximate cause, or foreseeability’ as tort law concepts not applicable to workers’ compensation cases” in determining whether an injury arose out of employment (citing Corken v. Corken Steel Prods., Inc., 385 S.W.2d 949, 950 (Ky. 1964))); Gibberd ex rel. Gibberd v. Control Data Corp., 424 N.W.2d 776, 780 (Minn. 1988) (“[A] causal connection—not necessarily in the proximate cause sense—must exist between the injury and the employment.”  (Citations omitted; emphasis added.)); Steinberg v. S.D. Dep’t of Military & Veterans Affairs, 607 N.W.2d 596, 602 (S.D. 2000) (“ ‘[A]rising out of and in the course of employment’ does not require that the latter be the proximate cause of injury.  If the legislature had meant that, it would have said so.” (quoting Anderson v. Hotel Cataract, 17 N.W.2d 913, 916 (S.D. 1945))). 

Meyer, 710 N.W.2d at 220-224

The parties agree that the claimant sustained an injury on July 5, 2005.  Parties also agree that the claimant and defendant had an employee employer relationship at the time the injury occurred.  The parties disagree as to whether or not the injury was related to the working environment or conditions of the job, arising out of the employment element.  The injury coincided with the time and place of employment.

The defendants argue, in an extensive and well-written brief, the claimant's injury did not arise out of and in the course of employment based primarily, although not exclusively, on two cases; Enfield v. Certain-Teed Products Co., 211 Iowa 1004, 233 N.W. 141 (1930) and Sachleben v. Gjellefald Construction Co., 290 N.W. 48 (Iowa 1940).

I find the defendant's reliance on these cases and other authority is not supported by current law.  I find that the Sachleben case actually supports the claimant’s position.  The claimant did not know where the portable toilets were at the work site on the date of the injury.  His uncontested testimony was that he made a visual search for portable toilets and could not find one and felt that he had an urgent need to defecate.  He and two other former employees testified that they were not aware of any portable toilets at that particular work site.  The claimant and claimant's witnesses testified that urinating and defecating without using portable toilets at work sites was not uncommon and the supervisors knew that employees would occasionally not use portable toilets.  The defendants rely upon the fact that the employee in Sachleben made inquiry as to where a toilet was located.
  The claimant did a visual inquiry as to whether or not there were any portable toilets that were close enough for him to use.  He determined there were not. 

The defendants argue the action of the claimant was inherently dangerous.  The injury the claimant suffered shows that what he did by using the spoil pile to defecate in did have some danger.  However, even if this could be characterized as negligent behavior, his conduct arose out of employment.  
The conduct of the claimant is not a wanton and reckless violation of the employer's rule. Based upon the credible testimony, many employees would not use portable toilets on the job site. Iowa courts have found that employees leave the course of their employment when their actions occur in direct violation of work rules or employer instructions.  McKeag v. Mahaska Bottling Co., 469 N.W.2d 674 (Iowa 1991) and Enfield v. Certain-Teed Prod. Co., 211 Iowa 1004, 233 N.W. 141 (1930).  The employer provided no specific rule to prohibit an employee from using a spoil pile.  Even without a specific rule concerning spoil piles, employer did not provide evidence of a general rule that the claimant violated.  Daniel Pohlmeier testified the claimant's conduct was unacceptable.  He indicated that the claimant's conduct was unacceptable for two reasons: one because it was dangerous and two because he was using company equipment for his own personal use.  There was no evidence provided by either party as to where in the spoil pile the claimant dug his hole.  Based upon the evidence submitted by the parties no determination could be made that the claimant's actions were inherently risky or violated a rule at work.  Neither party submitted evidence as to how big the spoil pile was nor where the hole the claimant dug was located.  No evidence was submitted  the employer ever reported the work injury as a violation of OSHA or IOSHA laws and regulations.  Nor do I find the claimant's use of the defendant’s equipment to make a hole in the ground to be any type of action which would prevent the claimant's injury from arising out of his employment.  No evidence was presented that the claimant was informed of a rule that would prevent him from briefly using equipment to scoop a hole.

I find the claimant's injury arose out of and in the course of his employment with the defendant McAninch. 

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).
The only ratings of impairment in the records are those of Dr. Kuhnlein.  He provided a rating of one percent of the lower extremity.  The claimant testified that he was having no problems with his leg, but did continue to have some minor problems with pain in his ankle when he would stand for extended periods.  I find the claimant has sustained a one percent loss to his left leg due to the ankle and leg injury and is entitled to 2.2 weeks of permanent partial disability benefits.  I do not agree with Dr. Kuhnlein’s date for MMI and find the April 7, 2006 date issued by Dr. Lee to be more convincing.  He performed the claimant’s surgery and is a foot specialist.  Dr Lee examined the claimant and stated the claimant was at MMI on April 7, 2006. 
The claimant is entitled to healing period benefits from July 6, 2005.  The parties stipulated that the claimant received full salary through July 9, 2005 and was not entitled to benefits from July 6, 2005 through July 9, 2005.  The claimant was off work and entitled to healing period benefits from July 10, 2005 through August 29, 2005.  The claimant was off work due to ankle surgery from January 10, 2006 through April 7, 2006 and entitled to healing period benefits.  The defendant is entitled to a credit of 1.714 weeks of wages.
The next issue to be resolved is whether claimant is entitled to penalty benefits under Iowa Code section 86.13 and, if so, how much.

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

In City of Madrid v. Blasnitz, (Iowa, No. 69/06-0977, Filed October 5, 2007 (Amended Decision Filed November 28, 2007)) the Iowa Supreme Court recently issued an opinion concerning penalty issues.  The court stated the following:  

Penalty benefits in a workers’ compensation case are authorized by section 86.13, which states:
If a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers’ compensation commissioner shall award benefits in addition to those benefits payable under this chapter or chapter 85, 85A, or 85B, up to fifty percent of the amount of benefits that were unreasonably delayed or denied.
Iowa Code § 86.13, para. 4. A claimant seeking to recover under this statute must establish “a delay in the commencement of benefits or a termination of benefits.” Keystone Nursing Care Ctr. v. Craddock, 705 N.W.2d 299, 307 (Iowa 2005). The burden then shifts to the insurer “to prove[] a reasonable cause or excuse” for the delay or denial.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996).  “A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.” Id.
. . . .

This court recently stated the following principles with respect to the reasonable-basis element of a bad-faith tort claim:
A reasonable basis exists for denial of policy benefits if the insured’s claim is fairly debatable either on a matter of fact or law. A claim is “fairly debatable” when it is open to dispute on any logical basis. Stated another way, if reasonable minds can differ on the coverage-determining facts or law, then the claim is fairly debatable.
The fact that the insurer’s position is ultimately found to lack merit is not sufficient by itself to establish the first element of a bad faith claim. The focus is on the existence of a debatable issue, not on which party was correct.
Whether a claim is fairly debatable can generally be decided as a matter of law by the court. That is because “ ‘where an objectively reasonable basis for denial of a claim actually exists, the insurer cannot be held liable for bad faith as a matter of law.’ ” As one court has explained, “[c]ourts and juries do not weigh the conflicting evidence that was before the insurer; they decide whether evidence existed to justify denial of the claim.”

Bellville v. Farm Bureau Mut. Ins. Co., 702 N.W.2d 468, 473-74 (Iowa 2005) (citations omitted) (emphasis added).
Madrid, pp. 9, 10.
The defendants have argued that penalty is inappropriate based on the claimant's conduct in violation of a work rule.  The issue is whether or not claimant’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits.  Given the very close factual similarity to the Sachlablen v. Gjellefald case, I find the defendant's position to be unreasonable and therefore award penalty benefits.  A penalty in the amount of approximately 50 percent is appropriate in this case.  Benefits of healing period for 21.2 weeks and permanent partial disability benefits at 2.2 weeks equals $12,146.75.  A penalty of $6,000.00 is awarded to the claimant.  [The amount is calculated as follows:  July 16, 2006 through August 29, 2006, 45 days, January 10, 2006 through April 7, 2006, 88 days.  15.4 days of permanent disability.  Total of 148.4 days.  148.4 days equals 21.2 weeks.  21.2 weeks x $572.90 equals $12,146.75]

The claimant submitted a request for medical reimbursement for $13,958.81. 

Evidence in administrative proceedings is governed by section 17A.14.  The agency’s experience, technical competence, and specialized knowledge may be utilized in the evaluation of evidence.  The rules of evidence followed in the courts are not controlling.  Findings are to be based upon the kind of evidence on which reasonably prudent persons customarily rely in the conduct of serious affairs.  Health care is a serious affair. 

Prudent persons customarily rely upon their physician’s recommendation for medical care without expressly asking the physician if that care is reasonable.  Proof of reasonableness and necessity of the treatment can be based on the injured person’s testimony.  Sister M. Benedict v. St. Mary’s Corp., 255 Iowa 847, 124 N.W.2d 548 (1963). 

It is said that “actions speak louder than words.”  When a licensed physician prescribes and actually provides a course of treatment, doing so manifests the physician’s opinion that the treatment being provided is reasonable.  A physician practices medicine under standards of professional competence and ethics.  Knowingly providing unreasonable care would likely violate those standards.  Actually providing care is a nonverbal manifestation that the physician considers the care actually provided to be reasonable.  A verbal expression of that professional opinion is not legally mandated in a workers' compensation proceeding to support a finding that the care provided was reasonable.  The success, or lack thereof, of the care provided is evidence that can be considered when deciding the issue of reasonableness of the care.  A treating physician’s conduct in actually providing care is a manifestation of the physician’s opinion that the care provided is reasonable and creates an inference that can support a finding of reasonableness.  Jones v. United Gypsum, File 1254118 (App. May 2002); Kleinman v. BMS Contract Services, Ltd., File No. 1019099 (App. September 1995); McClellon v. Iowa Southern Utilities, File No. 894090 (App. January 1992).  This inference also applies to the reasonableness of the fees actually charged for that treatment.  

The defendant shall be responsible for medical costs of $13,958.81 and shall reimburse the claimant directly those costs he paid out of his pocket.

The claimant has requested medical mileage of $1,381.09.  I find that the mileage was incurred for medical appointments due to a work-related injury and award medical mileage reimbursement of $1,381.92. 

The claimant has requested costs of $1,856.20. A maximum of $150.00 is allowed as a cost for reimbursement for any one doctor or practitioner’s written report as that is all that would be allowed as an expert witness fee had the expert’s views been obtained in an oral deposition under the costs provisions of Iowa Code section 622.72.   Lytle v. Hormel Corp. Vol. I No. 4, Industrial Commissioner Decisions, 968 (App 1985).  Claimant requests costs of $250.00 for a report by Dr. Lee.  Medical reports are limited to $150.00, therefore $150.00 is awarded. 
Dr. Kuhnlein performed an examination and submitted a bill for $1,513.40.  According to Iowa Code section 85.39, this agency can order an employer to furnish to an injured worker one independent evaluation of his disability by a doctor chosen by the injured worker only if there has been a previous disability evaluation by a doctor retained by the employer with which the worker disagrees.  Where the employer is found liable for the injury or admits liability the only condition precedent to the triggering of this provision is a showing that a prior evaluation by the employer's physician for the injury at issue has been made and the employer's physician has reached a conclusion regarding a permanent impairment.  Kilness v. Ebasco Services, Inc., Thirty-fourth Biennial Rep. of the Iowa Industrial Comm'r., 161 (1979).  See generally  Countryman v. Des Moines Metro Transit Authority, File No. 5009718 (App. March, 2006) and Coble v. Metromedia, Inc., Thirty-fourth Biennial Rep. of the Iowa Industrial Comm'r., 70 (1979).
It does not appear from the record the defendants ever obtained a rating. It would appear that the defendants’ refusal to obtain a rating would frustrate part of the workers’ compensation system.  A medical rating, in a scheduled member case is important in determining functional disability. Lay testimony can be used.  Miller v. Lauridsen Foods Inc., 525 N.W.2d 417, 421 (Iowa 1994) Expert evidence is generally necessary, but not always. Hayes v. Second Injury Fund, 547 N.W. 11, 13, 14 (Iowa App. 1996). 

In an unreported case the Iowa Court of Appeals case the court stated the following in the context of penalty benefits.
The insurer’s duty to investigate, evaluate, and respond in good faith to workers’ compensation claims does not end with an examination of the claimant’s pleading or the filing of an answer.  See Meyers v. Holiday Express Corp., 557 N.W.2d 502, 505 (Iowa 1996) (“An employer’s bare assertion that a claim is ’fairly debatable’ does not make is so.”); Pickering v. Squealer Feeds, 530 N.W.2d 678, 683 (Iowa 1995) (noting that while a denial of benefits may be supportable at the time it is made, it may later lack a reasonable basis in light of subsequent information). The insurer’s duty is, instead, a continuing duty that requires ongoing evaluation and reassessment of a workers’ compensation claim as additional information is learned.
United Technologies Corp. v. Bahmler, No. 01-1512, filed February 28, 2003 (Iowa Ct. App.)  
The employer has a continuing duty to evaluate the claimant.  While there is an ongoing duty to evaluate and investigate, it does not appear that, the defendants’ failure to obtain a rating give rise to a claim for reimbursement under section 85.39.  In IBP, Inc. v. Harker, 633 N.W.2d 322 (Iowa 2001), the Iowa Supreme Court held an employer was not liable for the cost of a second IME because the first IME was obtained by the claimant, although paid for by the employer.

The statutes quoted above-sections 85.27 and 85.39-evidence a legislative attempt to balance the interests of the injured employee and the employer.  A noted treatise in the area of workers' compensation law has described these competing interests with respect to the choice of medical treatment:

The perennial controversy on the "choice of doctor" question is the result of the necessity of balancing two desirable values.  The first is the value of allowing an employee, as far as possible, to choose his own doctor.  This value stems from the confidential nature of the doctor-patient relation, from the desirability of the patient's trusting the doctor, and from various other considerations.  The other desirable value is that of achieving the maximum standards of rehabilitation by permitting the compensation system to exercise continuous control of the nature and quality of medical services from the moment of injury.  5 Arthur Larson, Larson's Workers' Compensation Law § 94.02(2), at 94-13 (2001) (footnotes omitted).

Under the Iowa statute, the employer is given the right to choose who will provide treatment for an employee's injury.  See Iowa Code § 85.27.  In addition, the employer is allowed to subject the employee to reasonable medical examinations by other physicians, presumably of the employer's choosing.  See id. § 85.39.  The quid pro quo for these employer rights is the right of the employee to have a physician of his choosing present at any IME conducted at the employer's request and to have an IME conducted by a doctor of his own choice if the physician retained by the employer has given a disability rating unacceptable to the employee.  See id.  In an apparent attempt to equalize the generally unequal financial positions of the parties, the legislature has said that the employer must pay for the employee's IME under the latter circumstances.  See id.
IBP, Inc. v. Harker, 633 N.W.2d 322 pp. 326,327 (Iowa 2001). 

There was no quid pro quo in this case, as the employer did not obtain a rating. The employer made a decision not to obtain a rating.  Given the unequal economic difference between a claimant, an employer and insurance company, claimant may have a difficult time in obtaining ratings, which can be vital in proving the extent of disability.  However, based upon the current interpretation of section 85.39, the claimant’s request for reimbursement for the IME is denied.  The claimant is entitled to $150.00 for the cost of the report.

Claimant is entitled reimbursement for the $150.00 of Dr. Kuhnlein’s evaluation, an award of $150.00 is allowed for his report.  Witness fees for Steve Clawson and Steve Agan as well as the filing fees are allowed.  The defendant shall pay the claimant a total of $392.80 for costs in this matter.
ORDER
IT IS THEREFORE ORDERED:

That the defendants shall pay the claimant, Robert Johnson two point two (2.2) weeks at the rate of five hundred seventy two and 96/100 dollars ($572.96), of permanent partial disability benefits commencing April 8, 2006.

That the defendants shall pay the claimant, Robert Johnson, healing period benefits from July 10, 2005 through August 29, 2005 and January 10, 2006 through April 7, 2006 at the rate of five hundred seventy two and 96/100 dollars ($572.96).

That the defendants pay a penalty of six thousand and no/100 dollars ($6,000.00).
That the defendants shall be responsible for medical costs of thirteen thousand nine hundred fifty-eight and 81/100 dollars ($13,958.81) and shall reimburse the claimant directly those costs he paid out of his pocket.

That the defendants pay the claimant mileage of one thousand three hundred eighty-one and 09/100 dollars ($1,381.09).  
That the defendants shall pay the claimant a total of three hundred ninety-two and 80/100 dollars ($392.80) for costs in this matter.
The defendant shall pay interest as provided by Iowa Code section 85.30.

The defendants, pursuant to stipulation in the Hearing Report, are entitled a credit of  1.714 weeks of wages. 

That all accrued benefits, including penalty, shall be paid to the claimant in a lump sum plus interest.

The defendants shall file further reports of injury as required by this agency.

Signed and filed this ___3rd __ day of January, 2008.

   _________________________







 JAMES F. ELLIOTT
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� A spoil pile is the dirt taken from a trench and placed next to it.


� While not deciding any legal issues concerning OSHA and IOHSA laws, there have been numerous changes in federal and state laws concerning safety and sanitation requirements at work sites since 1940.  Employers have many more affirmative duties to insure safety and sanitation than in 1940.  Neither party briefed or presented legal arguments as to applicable OSHA and IOSHA laws and regulations on construction site sanitation and construction site safety.





18 IF  = 18 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date below, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 
Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date below, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.


