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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JEFFREY WHITE (non-party),
  :



  :


Claimant,
  :



  :

vs.

  :



  :

DES MOINES COUNTY, IOWA,
  :                          File No. 5012202



  :


Employer,
  :                      A R B I T R A T I O N



  :

and

  :                           D E C I S I O N



  :

ACCIDENT FUND CO., and
  :

HIGHLANDS INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                       Head Note No.:  4200

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  Non‑party Jeffrey White may have sustained an injury in the course of his employment with employer Des Moines County, Iowa, on December 16, 2000 or some other date.  Des Moines County and insurance carrier Accident Fund Co., thereafter filed an application and consent order for payment of benefits under Iowa Code section 85.21, naming defendant insurance carrier Highlands Insurance Company based on the theory that the actual injury took place while Highlands provided workers’ compensation coverage.  The petition was approved by order dated January 26, 2004, and Accident Fund Co. thereafter paid benefits which it now seeks to recover from Highlands Insurance Company.

This liability dispute was scheduled for hearing on July 19, 2005.  However, the parties moved to submit joint exhibits and briefs in lieu of hearing, and the motion was sustained.  No formal hearing was actually conducted.  The parties have now submitted joint exhibits 1-13, and these constitute the entire evidentiary record.  The exhibits include White’s deposition testimony given January 13, 2005.

ISSUE FOR RESOLUTION

Determination of the correct date of injury and whether Accident Fund Co. is entitled to reimbursement from Highlands Insurance Company.

FINDINGS OF FACT

Jeffrey White, an employee of Des Moines County, Iowa, slipped and fell on ice on December 18, 2000.  This incident occurred in the parking lot behind his office at the end of his shift.  The fall resulted in a jammed shoulder, following which White sought care from a family medical practice on the same day.  He was seen by a physician’s assistant, who ordered ice or heat as necessary for relief and over-the-counter ibuprofen.  White was released to his regular job.  (Exhibit 1, page 1)  Ten days later, White presented for follow-up with reduced but still persistent pain.  (Ex. 1, p. 2)  He thereafter underwent physical therapy at Great River Medical Center.  (Ex. 3-4)

White was told he would heal with time, but continued to experience minor problems:

Q.  Okay.  By the time you finished your therapy, did you have any ongoing symptoms?

A.  The only thing I had was – and I can’t give you a reference on time because it continued over a period of time – was just with my job activities.  When I would either reach out or up, I could feel the same pain.  So that’s what I guess I consider lack of motion.

(Ex. 9, pp. 2-3, Deposition pp. 8-9)

White experienced continually worsening pain, but did not seek further care until January 2003, when he returned to his family physician, David W. Carlson, M.D.  On January 28, 2003, Dr. Carlson wrote:

Jeff White was in the office today with a complaint of right shoulder pain.  This is the same shoulder for which he was evaluated in December 2000 and January 2001.  He has attempted activity modification without success.  To the best of my knowledge, he has had no non-work related injuries.  I recommended evaluation by an orthopedic surgeon.

(Ex. 2)

White testified that he did not experience any specific incident or injury to his shoulder during the interim.  (Ex. 9, p. 7)  On one occasion, a prisoner was able to pull away from him at the courthouse when he “had to let go” due to pain at the edge of his range of motion, but he did not think it caused injury:

Q.  It wasn’t that the prisoner injured your shoulder in any way.  Correct?

A.  No.  It was a little humiliating.  Small female.

(Ex. 9, p. 8, Dep. p. 29)

Dr. Carlson referred White to orthopedic surgeon Timothy W. Woods, M.D., who initially offered conservative treatment including steroid injections and over‑the‑counter anti-inflammatories.  When these failed to give relief, Dr. Woods ordered an MRI scan of the right shoulder, which was accomplished on February 5, 2004.  The study disclosed mild tendinopathy and a mild downsloping acromion.  Thereafter, on March 16, 2004, Dr. Woods performed a subacromial decompression and arthroscopy.  (Ex. 7)  A good result was had, and on June 10, 2004, Dr. Woods declared White at maximum medical improvement without permanent impairment.  (Ex. 6, p. 8)

In a letter addressed to defense counsel dated April 18, 2005, Dr. Woods offered this opinion as to the cause underlying White’s need for surgery:

It is my opinion with a reasonable degree of medical certainty, that Mr. White’s shoulder condition for which he received surgical treatment was in fact due to the work related accident that he described to me in December of 2000. . . . [I]n all of my subsequent evaluations and ultimately surgical treatment of the shoulder, his physical exam findings, his history of the event as he reported it to me, and the likelihood of this event and/or injury causing the symptoms that he described have all remained consistent.  I have no record, nor any reason to believe that there were any intervening injuries, incidents, or aggravations to his condition after this initial injury in the year 2000.  I do not believe that Mr. White’s continued employment or day-to-day activities including some time spent in the gym materially aggravated or changed the underlying shoulder condition.  In essence, I believe he had the injury and that despite his best efforts including therapy rehabilitation and exercise in the gym, which would be a normal medically prescribed attempt at conservative treatment, failed to resolve his symptoms.  This ultimately led to our joint decision (his and mine) to proceed with the surgical treatment of the shoulder problem.

(Ex. 8)

The finder of fact concurs with Dr. Woods’ opinion.

CONCLUSIONS OF LAW 

As applied in this case, the order under Iowa Code section 85.21 permits an insurance carrier to pay benefits to an injured worker and seek reimbursement from another carrier.  Under subsection (3), the agency may determination the ultimate liability for such benefits.

Des Moines County was Jeffery White’s employer at all times relevant, but changed insurance carriers subsequent to White’s fall on December 16, 2000.  Carrier Accident Fund, conducting itself as a responsible corporate citizen, petitioned the agency for a consent order under Iowa Code section 85.21, paid indemnity and medical benefits on the claim, and now seeks reimbursement from Highlands Insurance Company, the carrier on December 16, 2000.  

Highlands does not contend that White did not sustain injury arising out of and in the course of employment on that date, but instead contends that due to the extensive gap in active treatment and time, White’s subsequent shoulder surgery was actually due to a cumulative injury or aggravation of his symptoms during the interim.  

Where claimant has a preexisting condition or disability that is aggravated, accelerated, worsened or “lighted up” by employment, the condition is compensable.  See, Nicks v. Davenport Produce Co., 254 Iowa 130, 134-135, 115 N.W.2d 812, and citations.  However, a disease which under any rational work is likely to progress so as to finally disable an employee does not become a “personal injury” under the Workers’ Compensation Act merely because it reaches a point of disablement while work for an employer is pursued.  It is only when there is a direct causal connection between the exertion of the employment and the injury that a compensation award can be made.  The question is whether the diseased condition was the cause, or whether the employment was a proximate contributing cause.  Musselman v. Central Telephone Co., 261 Iowa 352,154 N.W.2d 128, 132 (1967) citing Littell v. Lagomarcino Grupe Co., 235 Iowa 523, 529, 17 N.W.2d 120 (1945).  Whether an injury or disease has a direct causal connection with the employment, or arises independently thereof, is essentially within the domain of expert testimony, and the weight to be given such an opinion is for the finder of facts.  When an expert’s opinion is based upon an incomplete history it is not necessarily binding on the commissioner or the court.  It is then to be weighed together with the other facts and circumstances, the ultimate conclusion being for the finder of fact.  Musselman, supra; Bodish v. Fischer, Inc., 257 Iowa 521, 133 N.W.2d 867 (1965).

White himself does not think he sustained any new injury through cumulative trauma or otherwise, and his treating surgeon, Dr. Woods is of the same mind.  Even though the need for surgery was not immediately obvious, the injury White sustained in his fall continued to cause increased symptoms and eventually resulted in the surgery successfully performed by Dr. Wood.  As such, a direct causal link exists between the injury of December 16, 2000, and the indemnity and medical benefits paid by Accident Fund Co.  Highlands Insurance must reimburse Accident Fund under section 85.21.

ORDER

THEREFORE, IT IS ORDERED:

Defendant Highlands Insurance Company shall reimburse Accident Fund Co. under Iowa Code section 85.21 for all weekly and medical benefits paid to or on behalf of Jeffrey White relative his work injury sustained December 16, 2000.

Costs are taxed to Highlands Insurance Company.

Highlands Insurance Company shall file subsequent reports of injury as required by this agency.

Signed and filed this _____22nd_____ day of November, 2005.

   ________________________
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         COMPENSATION COMMISSIONER
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