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before the iowa WORKERS’ COMPENSATION commissioner

____________________________________________________________________



  :

KEVIN KLOTZ,
  :



  :


Claimant,
  :                  File No. 5015667



  :

vs.

  :                        A P P E A L



  : 

A.Y. McDONALD MFG. CO.,
  :                     D E C I S I O N



  :          


Employer,
  :


Self-Insured,
  :               Head Note No.:  1803


Defendant.
  :

____________________________________________________________________


Self-Insured defendant, A.Y. McDonald Mfg. Co., has appealed from an arbitration decision filed January 11, 2007, in which claimant, Kevin Klotz, was awarded healing period benefits, permanent partial disability benefits, reimbursement for medical costs, and alternate medical care with a board certified orthopedic surgeon.  A penalty of $2,000.00 was assessed for defendant’s unreasonable denial in paying certain healing period benefits.  There was no cross-appeal.

It is undisputed that from January 22, 2005 through March 22, 2005 claimant was unable to return to employment due to severe liver problems which resulted in a period of hospitalization and an inability to work.  It is further undisputed that claimant was not compensated with healing period benefits for this period.  Defendant has denied that claimant is entitled to healing period benefits for this period of time, as it asserts claimant’s liver problems were a personal health problem not resulting from his work-related condition.  (Exhibit A)  Defendant asserts that the presiding deputy erred in assessing a penalty against it for relying upon the medical opinion of Dr. Hunt after her opinion was contradicted by a team of medical specialists on January 29, 2005 and because defendant waited three months to obtain a medical opinion in support of its continuing denial.

The presiding deputy’s award of healing period benefits, permanent partial disability benefits, reimbursement for medical costs, and the award of alternate medical care are all affirmed without additional comment.  The order assessing a penalty against defendant is reversed. 


If weekly compensation benefits are not fully paid when due, Iowa Code section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996).

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 
If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner must impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238. 
It is concluded that there was a reasonable cause or excuse for defendant to deny liability for healing period benefits from January 22, 2005 through March 22, 2005.  Although the presiding deputy ultimately determined that claimant’s diagnostic testing for his work injury resulted in the development of liver problems, defendant was justified in relying upon the initial opinion of Dr. Hunt as well as the supporting opinion of Dr. Wojciehoski dated March 25, 2005.  Merely because the presiding deputy determined that the opinions of Dr. Hunt and Dr. Wojciehoski were unpersuasive does not mean defendant was therefore unreasonable in relying upon the two opinions for its denial of payment of healing period benefits.  The presiding deputy’s finding that defendant’s delay in obtaining Dr. Wojciehoski’s supporting opinion was unreasonably late is also overruled.  Following Dr. Hunt’s initial opinion that claimant’s liver problems were unrelated to his work injury there was a team of secondary physicians at Mercy Medical Center in Dubuque who identified several differential diagnoses for the development of his liver problems.  The medical opinion of Dr. Whalen, on which the presiding deputy relied in his causation finding, was not authored until March 21, 2005 – two months after the development of the liver problems.  The opinion that defendants obtained from Dr. Wojciehoski is dated only four days later, March 25, 2005.  As such, it is further concluded that no penalty shall be assessed for the period of time in which defendants relied upon Dr. Hunt’s opinion prior to obtaining Dr. Wojciehoski’s opinion.

ORDER

IT IS THEREFORE ORDERED THAT the decision of the presiding deputy is AFFIRMED IN PART and REVERSED IN PART and that the order of the presiding deputy is affirmed except that the assessment of a penalty in paragraph 5 is stricken.

IT IS FURTHER ORDERED THAT defendant shall pay the costs of appeal including the cost of preparation of the hearing transcript.


Signed and filed this 30th  day of April, 2008.
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 CHRISTOPHER J. GODFREY
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