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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MELISSA SARAZIN,
  :



  :


Claimant,
  :                         File No. 5016049



  :

vs.

  :                      A R B I T R A T I O N



  :

LEGGETT & PLATT, INC.,
  :                           D E C I S I O N



  :


Self-Insured Employer,
  :


Defendant.
  :                Head Note Nos.:  1100; 1400

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Melissa Sarazin, has filed a petition in arbitration and seeks workers’ compensation benefits from, Leggett & Platt, Inc., self-insured employer, defendant.

Deputy workers’ compensation commissioner Stan McElderry, in Dubuque, Iowa, heard this matter on January 19, 2006.  Defense exhibit O was the subject of a Motion in Limine by claimant. However, the document is relevant on issues of the credibility of the claimant, collaboration of testimony of other witnesses’ testimony, causation, and is rebuttal evidence of claimant’s false response to an interrogatory. It is admitted into evidence.

The record in the case consists of claimant’s exhibits 1-4, defendant’s exhibits A‑O, as well as the testimony of Laura Blatz, Jennifer Fite, Dorothy Leppert, Tina Tigges, and the claimant.

ISSUES

The parties have submitted the following issues for determination:
1. Whether the claimant sustained an injury arising out of and in the course of employment on September 2, 2002; and
2. Whether the alleged injury was the cause of any temporary and/or permanent disability; and
3. Penalty.
FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:
The claimant was 21 years old at the time of hearing. She completed three years of high school and does not have a GED. 
The claimant started employment with Leggett & Platt, Inc., on August 2, 2004, with a two month probation period. She had previously worked there for a short time about one year previous. She asserts that on September 2, 2004, while lifting pieces of foam for a mattress at Leggett & Platt she hurt her back. The foam pieces weighed less than 15 pounds and probably were much closer to 3 pounds. Her initial incident report says “lifted wrong.” Then the claimant later reported that she “twisted wrong,” and at hearing the claimant stated that she “lifted and twisted wrong.” The claimant also testified that she heard a “loud pop.”  Based on the claimant’s report of an injury, she was provided medical treatment authorized by the defendant. She was initially treated by Michael Stenberg, M.D. 
Within days Alan Dostal, P.T., opined that the claimant reported pain very highly despite little overt pain behavior.  (Exhibit C, page 4)  On September 10, 2004, Dr. Stenberg noted that the claimant had a normal range of motion and was in no acute distress.  (Ex. C, p. 6)  On September 10, 2004, Dr. Dostal noted that the claimant “continues to demonstrate pain behaviors, which are not completely consistent with her complaints of pain.”  (Ex. C, p. 8)  Joseph Garrity, M.D., noted on September 13, 2004, that the claimant had a problem with back pain about three years previous that took six months to resolve.  (Ex. C, p. 11)  Also on that date, Dr. Garrity noted that when claimant was asked to get up and get on exam table, “I thought she did this quite quickly.”  (Ex. C, p. 11)  On September 28, 2004, the claimant was returned to work without restrictions.  (Ex. C, p. 14)  The claimant was discharged from the employment at approximately that time.
The claimant then sought no further medical treatment until December 7, 2004. On that date she began treating with David S. Field, M.D.  (Ex. D)  An MRI taken on December 16, 2004, showed two large disc herniations at L5-S1 and L4-L5.  (Ex. D, p. 3)  On May 12, 2005 Dr. Field opined that the claimant had a 12 percent whole person impairment. (Ex. D, p. 17) Timothy Miller, M.D., on March 28, 2005, diagnosed the claimant as having “(t)wo level disc disease” and noted that “(t)his is a somewhat difficult situation to figure out. There are no other interval health changes.”  (Ex. F, p. 4)
On October 18, 2005, Thomas J. Hughes, M.D., performed an independent medical evaluation of the claimant at claimant’s counsel’s request. Dr. Hughes opined that although this was a case where the alleged accident was not particularly traumatic, and the claimant had a history of back complaints, “I would conclude from the available information that it is certainly more likely than not that her back pain symptoms were substantially caused or aggravated by her work activities.”  (Ex. I, p. 7)  He based this in part on the history given to him by the claimant. Dr. Hughes also opined that the claimant had suffered a 13 percent of the whole person impairment.  (Ex. 1, p .8)
In September of 2005 Richard A. Roski, M.D., was requested by the defendant’s counsel to review the claimant’s medical records and render an opinion on causation. (Ex. J, p .1)  Dr. Roski opined that “(t)he lack of objective structural change make [sic] it difficult to determine if her recent described incident actually is responsible for her present complaints.”  (Ex. J, p. 3)  On December 15, 2005, Dr. Roski opined “that it is very unlikely that 2 large disc herniations occurred in relation to a minor twisting episode.”  (Ex. J, p. 3-3)
On September 29, 2005, the claimant verified that her answer of no to an interrogatory posed by the defendant as to whether the claimant had any criminal history was true and correct. However, on December 22, 2004, the claimant was arrested for prostitution.  (Ex. O)  She pled guilty and was sentenced on February 25, 2005. (Ex. O) The claimant’s testimony at hearing that she was arrested on her first attempt at the crime was not credible. Her voice modulation, body movements, facial expressions, eye movements, and body positioning at the time of that answer were consistent with an untruthful response.
Co-worker Jennifer Fite prepared a statement in September of 2004 that the claimant told her on September 1, 2004, one day prior to the purported injury, that “my back hurts cuz (sic) I had wayyy (sic) too much sex last night.”  (Exhibit A, p. 1)  Jennifer Fite also credibly testified as to her memory of the conversation.
The claimant is expressly and specifically found not credible. The claimant is also expressly and specifically found not credible based on her demeanor, eye movements, facial expressions, body movements and positions, and inconsistencies at hearing. The medical records herein establish that the claimant’s claim of a work injury involving two large herniations from a minor incident can only be related to work if the claimant provided accurate information. The doctors that causally connect work to the injury note that it was not without problems given the claimant’s pre-existing back complaints and the diminimus nature of the work incident. The claimant is simply not believable. Her reports of how she actually hurt her back and when cannot be taken at face value. Therefore, the record does not support a finding that the claimant suffered a work injury on September 2, 2004.
CONCLUSIONS OF LAW

The first issue is whether the claimant sustained an injury on September 2, 2002, which arose out of and in the course of employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The doctors that causally connect work to the injury note that such an opinion was not without problems given the claimant’s pre-existing back complaints and the diminimus nature of the work incident. The claimant was specifically and expressly found to not be credible. The claimant is simply not believable. Her reports of how she actually hurt her back, and when, cannot be taken at face value. The claimant has not met her burden of establishing that she sustained an injury arising out of and in the course of employment on September 2, 2004. As such, all other issues are moot.
ORDER

THEREFORE, IT IS ORDERED:

That the claimant take nothing from file number 5016049.

That costs are taxed to the claimant.

Signed and filed this _____27th____ day of June, 2006.

   ________________________






          STAN McELDERRY






         DEPUTY WORKERS’ 





        COMPENSATION COMMISSIONER
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