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STATEMENT OF THE CASE

David E.W. Hodson filed a petition in review-reopening seeking additional weekly benefits as a result of an injury which arose out of and in the course of his employment on December 29, 2000.  This case came on for hearing on September 5, 2007, in Des Moines, Iowa, before deputy workers’ compensation commissioner, Vicki L. Seeck.  The parties requested the opportunity to file post-hearing briefs and the case was considered fully submitted on October 5, 2007.  The record consists of claimant’s exhibits 1-10; defendants’ exhibits A-D; and the testimony of David E.W. Hodson.

PRELIMINARY MATTER – MOTION FOR CONTINUANCE

On August 31, 2007, the claimant filed a motion to continue the hearing in this case.  The stated reason for the continuance was that the claimant was having bladder dysfunction and he wished further evaluation of that condition to determine if this problem was related to his work injury of December 29, 2000.  The defendants filed a written resistance and the parties were given the opportunity to argue their respective positions at the hearing on September 5, 2007.   

After listening to the arguments of counsel, the motion for continuance was denied.  Since this problem had been present for what the claimant’s attorney said was “the last couple months”, there was sufficient time for the claimant to investigate this matter prior to the hearing.  In addition, the parties took the deposition of Lynn Nelson, M.D., prior to the hearing, and the claimant had an opportunity at that time to ask Dr. Nelson about the relationship between his injury and his bladder problem.  The claimant did not present sufficient reasons, therefore, to continue the hearing. 

ISSUES

The parties submitted the following issues for determination: 

1. Has there been a change of condition proximately caused by the injury of December 29, 2000, since the time of the original award; and

2. If a change of condition has occurred, the extent of claimant’s entitlement to additional weekly benefits; 

3. The commencement date for the payment of any additional permanent partial disability benefits. 

The claimant’s rate was previously established at $496.18.  The prior award of permanent partial disability benefits had been paid in full at the time of the hearing and the claimant was not receiving weekly benefits. 

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witness and having considered all of the evidence in the record, makes the following findings of fact: 

The claimant sustained an injury arising out of and in the course of his employment on December 29, 2000.  He was injured when he fell perhaps 25 feet from a ladder at rooftop level after servicing a commercial heating unit.  As a result of that injury, the claimant had complaints concerning his back, knees and right foot.  He also developed mental health problems, for which has had obtained both psychological and psychiatric treatment.  He has also been treated and/or evaluated by numerous physicians for chronic pain.  

The arbitration hearing took place on May 7, 2003, and an arbitration decision was filed on October 21, 2003.  The claimant was awarded 250 weeks of permanent partial disability benefits, based on a determination that his industrial disability as a result of the injury of December 29, 2000, was 50 percent of the body as a whole.  This finding was affirmed on appeal in a decision filed on May 21, 2004.  

According to the findings of fact in the original arbitration decision, the claimant contended that he was currently or permanently disabled from employment due to psychological infirmities resulting from his injury.  The commissioner, in his appeal decision, did not find the claimant to be totally disabled as a result of his mental health problems.  
The deputy then considered the extent of the claimant’s industrial disability: 

He wrote as follows: 

The lifting restrictions recommended by Drs. Nelson and Kappos (other recommendations predated back surgery and are not current) and the various other restrictions recommended by Dr. Kappos are quite significant and will clearly disqualify Hodson from many jobs involving a physical component.  Restrictions against prolonged standing and sitting will disqualify Hodson from much production and some “while collar” employment.  However, by refusing to participate in a recent FCE, Hodson is intentionally obfuscating the extent of his true impairment. 

Also, Hodson has over the years developed varied supervisory and managerial skills, which should be transferable to many other jobs.  He is not totally disabled from an industrial standpoint.  Although he has no current earnings, that is to be expected in one who has not sought employment from any source since the work injury.  His motivation is low, but on the other hand, neither has he been offered meaningful vocational rehabilitation assistance.  Considering all the factors of industrial disability, it is found that, by reason of the subject work injury, David Hodson has sustained loss of earning capacity on the order of 50 percent of the body as a whole, or the equivalent of 250 weeks. 

(Defendant Exhibit B, page 34)  

The restrictions to which the deputy referred were set forth earlier in the arbitration decision.  These restrictions were:  

1. No lifting over 10 pounds.

2. No running, jumping or stairs.

3. No squatting or bending.

4. No prolonged standing or sitting.

5. No weight bearing ambulation over 400 meters.

(Def. Ex. B, p. 33)  

The claimant testified at the review reopening hearing that he has continued treatment for his various problems.  His primary treating physician is George Kappos, M.D.   Dr. Kappos manages the claimant’s pain medications.  In addition, the claimant is still seeing Sam Graham, Ph.D., his psychologist, as well as a psychiatrist, C. Scott Jennisch, M.D.  The claimant also testified that he has had three surgeries on his right foot for plantar fasciatis.  His treating physician for that condition was Dennis Kessler, D.P.M.  Since those surgeries, the claimant says he now has pain shooting up his leg and that his upper back is now bothering him.  He also believes that his limp is worse because his legs and back hurt.  In addition, he has gained weight over the past year or so and now weighs 315 pounds, which is 90 pounds more than he did at the time of his injury.  

When asked about this weight gain on cross-examination, the claimant conceded that he weighed about 285 in the summer of 2003 as compared to 315 at the time of this hearing.  He also admitted that his weight has fluctuated up and down, depending on whether he was on a particular diet.  

The claimant also agreed that his lifting restriction is 10 to 15 pounds and that this restriction was given to him by both Dr. Nelson and Dr. Kappos.  He also agreed that these restrictions have not changed. 

At the time of the original arbitration hearing, the claimant was receiving social security disability benefits.  He testified that he believed that he was totally and permanently disabled when he applied for those benefits and that he was totally and permanently disabled at the time of the original arbitration hearing.  He stated that he has not applied for work since the arbitration hearing, with the exception of talking to a guy about answering phone for a service company.  He has done some volunteer work.  When asked about his perception of his disability he testified as follows: 

Q. And you continued to believe you were permanently and totally disabled; right:
A. I know I am by waking up every day, yes.

Q. Okay.  So even if your physical and mental condition changed for the worse, you weren’t going to back to work anyway, were you?

A. I was hoping to, yes.

Q. But you just told me you’ve continued to feel you were permanently and totally disabled.
A. Right.

Q. Okay.  Which means you couldn’t go back to work?

A. Didn’t feel I could go back to work, right.

Q. So even if there was a change in your mental or physical condition, I’ll ask it again, you continued to feel you were permanently and totally disabled and couldn’t work?

A. From the last hearing till ’06?

Q. Till right now.

A. Till right now?  I went a couple years – a year and a half with the surgery, so, no, I didn’t apply anytime then.  And, no, I haven’t.  I’m not capable of even being a good dad and husband to my wife, sir.  Going out and working is –

Q. And that’s the way you felt in ’03; right?

A. Yes.

(Transcript page 50 line 2 through page 51 line 5)

As indicated previously, the claimant continues to obtain medical and psychiatric treatment for his injury of December 29, 2000.  Most of the physicians who have evaluated and/or treated the claimant both before and after the injury were deposed and their depositions are part of the record in this case.  Each of these depositions will be reviewed in some detail together with the medical notes prepared by these practitioners.

Dr. Kappos has been the claimant’s personal physician since he was in high school and is now primarily responsible for the claimant’s care.  He manages the medication that the claimant takes to control his chronic pain.  Dr. Kappos has adjusted the various medications that the claimant takes in an effort to get the claimant to what he called  “maintenance dosage of medication.”  In a letter dated September 23, 2005, he wrote as follows:

I have been attempting to get David Hodson on a maintenance dosage of medication for treatment of his chronic pain.  David and I have been successful in adjusting his maintenance medications to the point that he no longer needs to take extra “as needed” pain medication.  This has reduced the total amount and number of medications that he has had to take. 

At this time, I feel Mr. Hodson’s pain is well controlled and do not anticipate making any further changes in his therapy in the near future.  If he continues to do will [sic] we may try tapering some of the adjunctive treatments in the future but at this time I do not feel this would be in his best interest.  I do not anticipate ever decreasing his chronic pain medication [oxycodone]. 

(Claimant Exhibit 7, page 92) 

The claimant’s chronic pain did worsen, however, and Dr. Kappos increased the amount of oxycodone.  (Cl. Ex. 7, p. 100)  On May 10, 2006, Dr. Kappos recommended that the claimant consider having an epidural steroid injection.  (CL. Ex. 7, p. 108)  According to Dr. Kappos’ note of that date, the claimant was able to get up and do anything one out of six days.  (Cl. Ex. 7, p. 108)  

Dr. Kappos authored a letter dated June 12, 2006 to defense counsel, concerning the cause of the claimant’s symptoms.  This letter states:

In your letter of May 4, 2006 regarding David Hodson, you state:  “your present opinion that Mr. Hodson’s current symptoms probably reflect the progression of the degenerative condition rather than the effects of the acute injury.”  A more accurate statement of my opinion would be that David’s current symptoms are due to progression of an underlying degenerative disease aggravated by an acute injury.  It is impossible to state with certainty to what extent his symptoms are caused by one condition or the other.  My opinion is that he has chronic back pain now that is not going to go away.

. . . .
It is my opinion that David Hodson is now having a syndrome of chronic back pain.  His work injury was the inciting event for this pain.  While he does have radiologic evidence of degenerative disease of the spine, his symptoms are temporally related to his acute injury and his progression is more rapid than would be expected in a person his age.  His weight certainly contributes to putting strain on his back but weight loss is going to be difficult given his overall situation and is not going to be a “quick fix” for his condition.  As he has not substantially changed in the last two years, I feel that this is now a chronic condition and do not anticipate a significant change in the future.  I do not anticipate that he will ever be able to return to work.  He still requires constant pain medications and has had to have increasing dosages over time to maintain the improvement that he is getting. 

(Cl. Ex. 7, p. 117)  

On November 7, 2006, Dr. Kappos saw the claimant and his wife.  In his note, Dr. Kappos wrote that the claimant’s wife thought he was doing worse.  (Cl. Ex. 7, p. 123)  The claimant reported on March 30, 2007, that his back pain was getting worse, especially over the last few months.  (CL. Ex. 7, p. 125)  In a report dated July 25, 2007, Dr. Kappos gave his opinion concerning the increase in the claimant’s pain.  He stated: 

I have been treating David for chronic pain.  He has been treated with oxycodone.  His medication use had been fairly stable until he had surgery on his foot in 2005.  When I saw him in July 2005 he reported that he was no longer taking hydrocodone and he felt his pain was fairly well controlled with oxycodone 40 mg three times a day.  He subsequently had surgery on his foot in August 2005 and in December 2005 I increased his oxycodone dose to 60 mg three times a day.  At David’s most recent office visit on March 30, 2007, he told me that he felt his back pain had been progressing over the last year but especially in the last few months.  I also noted at that visit that he has been continuing to have a lot of weight gain.  

I have recently reviewed the radiologist’s report of MRI scans of the lumbar spine that were done on March 1, 2002 and May 22, 2006.  These reports indicate that David has had progressive degenerative changes in the spine over that time. 

It is my medical opinion that David Hodson has had a significant and unexpected acceleration of his back pain over the last two years.  The combination of his multiple foot surgeries, continued foot pain and continued back pain has caused inactivity and an alteration in his normal gait.  The inactivity has caused continued abnormal weight gain.  The combination of excessive weight and altered gait are causing his back pain to worsen and prevent him from doing any back exercises that might help for rehabilitation of his back.  The result of this is the necessity for a large increase in his OxyContin medication as documented in the records.  It is my opinion that David has reached maximum medical improvement with his back and he is going to require ongoing analgesic treatment office follow up indefinitely.   
(Cl. Ex. 7, p. 126) 

Dr. Kappos was deposed in this case.  Dr. Kappos testified that the claimant had a degenerative back condition, which was aggravated by the work-related injury.  (Def. Ex. 1, Kappos Deposition, page 6)  He also agreed that degenerative back disease or degenerative disk disease is a progressive condition that can be affected by conditions other than injury such as weight gain.  (Kappos Depo., pp. 6-7)  In particular Dr. Kappos noted that the claimant had had foot surgery which he deemed “an injury to the body” and could lead to progression of the claimant’s degenerative back condition.  (Kappos Depo., p. 9)  He agreed that the foot surgery was a consequence of the injury and that the surgery would have reasonably anticipated following the injury given the magnitude of that injury.  (Kappos Depo., p. 9)  

Dr. Kappos was then asked about the progression of the claimant’s back pain and whether that progression was predictable given the claimant’s condition.  He testified as follows: 
Q. Back to Exhibit 2.   The history provided by Mr. Hodson to Dr. Nelson indicates that with regard to his back problems, the pain has been present for several years.  Do you see that?

A. Yes.

Q. And that’s consistent with the history you’ve received from Mr. Hodson?

A. Yes.

Q. And Mr. Hodson reported to Dr. Nelson that his pain is slowly getting worse.  Do you see that?
A. Yes.

Q. Is that consistent with the history Mr. Hodson has given you?

A. When I last saw him on March 30th, he told me - - what I have in my notes is he told me “The back has been getting worse over the last year but especially in the last few months,” which I interpreted as - - that it had started progressing more.

Q. A history of slowly getting worse would be consistent with what we discussed earlier, that being the progressive nature of degenerative disk disease; is that correct?

A. Yes.

Q. And, in fact, a person with degenerative disk disease, their symptoms can wax and wane to some extent, can they not?

A. Yes.

Q. And even the history given to you by Mr. Hodson would be consistent with the progression of degenerative disk disease, would it not?

A. It could be.

Q. An either a slow progression or a waxing and waning could be reasonably foreseeable in someone with progressive degenerative disk disease?

A. Yes.
(Kappos depo., page 12 line 5 through page 13, line 17)
There was also questioning concerning the chronic nature of the claimant’s pain and whether additional treatment was foreseeable, particularly treatment of the claimant’s foot.  Dr. Kappos stated: 

Q. In this letter you indicated it was your opinion on May 6th of ’03 that Mr. Hodson suffered chronic pain as a result of his work injuries.  That pain is likely to be permanent.  Is that correct?

A. Yes.

Q. And is that true today?

A. Yes.

Q. Okay.  So there has been no change in that opinion?

A. That – that his chronic pain is due to his work?

Q. Right.  And it was permanent; right?

A. Yes.

Q. No. 2 is Exhibit 4, it was your opinion that Mr. Hodson would require treatment, either surgical or medicinal, for his pain in the foreseeable future?

A. Correct.

Q. And that’s what happened?
A. Yes.

Q. Because he had foot surgery – two foot surgeries?

A. Yes. 

Q. And he’s had a variety of medicinal treatments for his foot and back pain since your letter of May 6 of ’03?

A. He’s had continuing treatment with some modification in the treatments.

Q. All right.  So you’re indicating in your letter of May 6 of ’03 that it was foreseeable that he would require either surgical or medicinal treatment for his chronic pain?

A. Yes.

Q. And that meant treatment to his back and/or his foot?

A. Yes.

Q. Opinion No. 3 contained in Exhibit 4 was that his pain is the primary factor in causing him to suffer depression and that his depression would persist as long as his pain persisted.  That was opinion then.

A. Yes.

Q. Does that remain your opinion?

A. Yes.

(Kappos depo. page 17 line 20 through page 19 line 16)
He was also asked whether he has changed the claimant’s restrictions since the time they were first imposed in 2003.  Dr. Kappos testified that he has not changed the claimant’s restrictions.  (Kappos depo. page 33)

Dr. Kappos makes reference in his notes and his deposition to treatment of the claimant’s right foot, which was injured in the accident.  The claimant had been treated by Dennis A. Kessler, D.P.M., prior to the original arbitration decision and continued seeing Dr. Kessler thereafter.  On May 6, 2003, Dr. Kessler stated that the claimant had “chronic plantar fasciitis”, which had been confirmed by a recent bone scan.  (Cl. Ex. 8, p. 128)  In a letter dated October 6, 2004, Dr. Kessler recommended a repeat bone scan and offered the following rationale:

It is my medical opinion that Mr. Hodson needs to have a repeat bone scan to differentiate, first of all, soft tissue from bone pathology.  Mr. Hodson suffered a significant injury to his foot and has suffered for long periods of time in regards to healing of the problem.  It is of utmost concern that Mr. Hodson receive this bone scan to differentiate the above so that we may proceed with further treatment as necessary. 

(Cl. Ex. 8, p. 131) 

The repeat bone scan showed that the claimant had plantar fasciitis and since conservative treatment had not been effective, surgery was recommended.  (Cl. Ex. 8, p. 132)  This surgery was done on November 17, 2004.  (Cl. Ex. 8, p. 133)  The claimant did not improve and a second surgery was done on April 27, 2005.  (Cl. Ex. 8, p. 138)  He subsequently developed an infection and underwent a third procedure described as a delayed wound closure to the right foot.  (Cl. Ex. 8, p. 144)  The claimant still reported pain in his heel despite these surgeries and Dr. Kessler indicated that as of February 13, 2006, the claimant have a sitting only position.  (Cl. Ex. 8, p. 154)   Dr. Kessler deemed the claimant to be at maximum medical improvement as of January 5, 2007.  (Cl. Ex. 8, p. 162)  

In another report dated September 4, 2007, Dr. Kessler addressed the issue of whether the foot surgeries were anticipated occurrences.  He stated: 

Based upon a reasonable degree of medical certainty, I did not believe that surgical intervention was anticipated or necessitated until after the second bone scan in October 2004. 

Since Dr. Galles placed David at MMI on April 29, 2003, I certainly thought the second two surgeries were not anticipated.  I believe the events would indicate a significant and anticipated change in the course of his medical condition, as it would relate to his work related injury to his foot.  I believe that he has sustained permanent impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, as set out below.  I also feel that he should be permanently restricted from work involving prolonged sitting or standing.  I have reviewed Dr. Kappos’ letter dated July 25, 2007, in his opinion in respect of gait disturbance, added weight and chronic back pain.   
(Cl. Ex. 8, p. 163-A)

The claimant’s attorney arranged for an independent medical evaluation concerning the claimant’s right foot.  This examination was done by David T. Berg, D.O.  Of interest is that Dr. Berg was the occupational medicine physician for Wyckoff Industries and had evaluated the claimant shortly after his accident.  (Cl. Ex. 2, p. 4)  Dr. Berg noted that the claimant had suffered from right calcaneus pain for five years.  (Cl. Ex. 2, p. 9)  Dr. Berg, when he examined the claimant shortly after the accident, had diagnosed plantar fasciitis.  (Cl. Ex. 2, p. 9)  It was not entirely clear, according to Dr. Berg, whether the claimant’s plantar fasciitis was due to trauma or was a condition that developed over time.  (Cl. Ex. 2, p. 9)  

The deposition of Lynn Nelson, M.D., was also taken and is part of the record in this case.  Dr. Nelson is the orthopaedic surgeon who performed the claimant’s back surgery on September 4, 2002.   Dr. Nelson opined that the claimant had degenerative disc disease and spinal stenosis.  (Nelson Deposition, pp. 6-8)  The expected course of degenerative disc disease was explained as follows: 
Q. And what would be the expected course of degenerative disk disease when you have moderate to moderate-severe disk disease at adjoining levels?

A. Over the course of time, as wear-and-tear changes progress, the overgrowth of tissue associated with those degenerative changes tends to cause more narrowing and, in effect, therefore, more pinch on the nerves, which may indeed make the signs and symptoms more problematic.
Q. And with someone who has moderate to moderately severe degenerative changes in the disks and with spinal stenosis, is it reasonably foreseeable that that individual’s symptoms and complaints could increase over time?

A.  Yes.

(Nelson deposition page 8, line 6 through line 20)
Dr. Nelson saw the claimant in July of 2007 and conducted a clinical examination.  The claimant reported that he had had a slow worsening of his pain.  (Nelson depo., p. 20)  This slow progression was consistent with the progression of degenerative disc disease.  (Nelson depo., p. 21)  Because the claimant had this degenerative condition, it was reasonably foreseeable that the claimant’s condition would deteriorate after December 11, 2003. (Nelson depo., p. 26)  This was due to the continued progression of arthritis of the facet joints which is one of the main causes of spinal stenosis.  (Nelson depo., p. 26)  Dr. Nelson also indicated that given the claimant’s back condition and his ongoing complaints of pain, the interplay between that pain and the claimant’s depression would continue to wax and wane.  (Nelson depo., p. 26)  

Among the exhibits in this case is a Functional Capacity Evaluation that was done on April 11 and April 16, 2007. This FCE was arranged by the claimant’s attorney and according to the physical therapist, the claimant was referred for settlement/ disability or medical-legal reasons.  (Cl. Ex. 4, p. 22) The physical therapist stated that the claimant fell within the sedentary category for material handling with his ability to horizontally lift 2 pounds on an occasional basis.  (Cl. Ex. 4, p. 18)  

Dr. Nelson was asked about this FCE and in response to a question about the 2-pound lifting limit, said that a 2 pound lifting limit was “ridiculous.”  (Nelson depo., p. 27)  He also did not agree that the acceleration of the claimant’s back pain over the past few years was unexpected.  (Nelson depo., p. 51) 

As indicated previously, the claimant has had mental health treatment since his injury.  On October 6, 2004, he started treating with C. Scott Jennisch, M.D., a board certified psychiatrist.  Dr. Jennisch diagnosed a major depressive disorder of moderate severity and a pain disorder with physical and psychological features.  (Cl. Ex. 6, p. 59)  He modified the claimant’s medication, which resulted in some significant improvement.  (Cl. Ex. 6, p. 60)  Dr. Jennisch’s subsequent notes show that when the claimant’s pain levels increased, he felt that his mental status was worse.  For example, on September 30, 2005, the claimant indicated that due to a change in pain medication his pain was reduced and that his overall mood was better.  (Cl. Ex. 6, p. 69)  When his pain was worse, he had “down days.”  (Cl. Ex. 6, p. 69)  

On July 25, 2006, Dr. Jennisch noted that the claimant was having significant issues in terms of pain both in his foot and more so in his back.  (Cl. Ex. 6, p. 74)  Medications were again adjusted.  (Cl. Ex. 6, p. 74)  The claimant saw Dr. Jennisch on May 23, 2007, and reported daily chronic pain that was substantial enough at least two days a week to prevent him from doing things.  (Cl. Ex. 6, p. 76)  

The claimant’s attorney asked Dr. Jennisch for his opinion concerning the claimant’s psychiatric status.  In response, Dr. Jennisch wrote the following: 

As I believe that you are aware, I think that it is important to point out that since November 2005 I have seen David for four total visits.  These are scheduled as twenty minute medication evaluations.  Specifically, he was seen November 11, 2005, then did not keep his appointment December 21, 2005.  He then did not reschedule until April 2006.  He then canceled his appointment May 30, 2006, and was not seen again in my clinic until July 25, 2006.  He canceled an appointment in September 2006 and was not seen in my office for followup until May 23, 2007.  At our visit May 23, 2007, I made further adjustments in his medication and he was to return to see me at four to six week interval.  He has not been seen since the visit. 

As of his May 2007 visit, David continued to have depressive symptoms that I believe were still significant and associated with chronic pain related to his chronic foot pain and multiple past surgeries, as well as his chronic back pain. 

(Cl. Ex. 6, p. 78)  

Dr. Jennisch did not believe that the claimant’s symptoms were likely to change unless there was a significant change in his chronic pain levels.  (Cl. Ex. 6, p. 78)  He also did not feel that it was likely the claimant was capable of obtaining and maintaining substantial and gainful employment in the foreseeable future.  (Cl. Ex. 6, p. 79) 

The claimant has also been receiving regular psychotherapy from Sam Graham, PhD.  Dr. Graham most recently saw the claimant on May 8, 2007.  According to Dr. Graham’s note, the claimant’s mood was “fairly bright” and that he appeared to have improved.  (Cl. Ex. 5, p. 55)  The claimant continued to have issues with pain and frustration.  (Cl. Ex. 5, p. 55) 

Dr. Graham was also deposed in this case.  He authored a report dated April 16, 2003, which was in evidence at the arbitration hearing.  Dr. Graham was asked about that report at his deposition and he testified that his initial diagnosis of the claimant was major depressive disorder and adjustment disorder with depressed mood.  (Graham Deposition, pages 6-7)  His diagnosis now is major depressive disorder, moderate.  (Graham Deposition, p. 7)  Dr. Graham was then asked to compare the claimant’s “functioning” now as opposed to his condition as reflected in the April 2003 report: 

Q. And with regard to Mr. Hodson’s current mental state, as you’ve observed it to be, how do you believe he is functioning compared to when you wrote the report in April of 2003?

A. Fairly similarly.  The last time I saw him was a particularly good day for him, and his mood was very positive.  I think his wife had just - - within the last week or two had been offered a teaching job in the Ankeny School System, and, you know, he was certainly very positive about those changes occurring in his family.

Q. Would it be true to say you believe he’s handling life as well or better at this point than he has during the course of your treatment?

A. He seemed to be handling - - his mood was more positive than it probably had been over the course of time.  He seemed to be handling the stressors of his life as well.

Q. Would it be fair to say that Mr. Hodson has returned to a baseline level?

A. What “baseline” are you referring to?

Q. The baseline that he was operating at on or about the date of your report in April of 2003.

A. It’s my impression he’s at that level or above.

(Graham depo., page 7 line 6 through page 8 line 5)
There was also testimony concerning the claimant’s ability to work from a psychological perspective.  Dr. Graham was asked to compare the claimant’s ability in April 2003 with his ability now.  He testified as follows: 

Q. I think we covered this earlier, but do you feel Mr. Hodson’s overall mental condition is worse, same, or better than it was in April of ’03 currently?

A.  I think it’s essentially similar

Q. In April of ’03, you reported Mr. Hodson was capable of retraining for   sedentary or light-duty work and felt that his obtaining employment within those areas would result in the significant decrease in his depressive symptoms.  Do you still feel that way?

A. From a psychological aspect, I think he is capable of retraining.  As I look at the physical aspects, I still think he’s capable of some gainful employment with retraining but probably not for a 40-hour workweek at this point.

Q. And would his return to work be - - would he be able - - excuse me.  Strike that.  With regard to physical restrictions, you would defer to Dr. Nelson, Dr. Kessler?

A. Yes.

Q. From a psychological standpoint, you felt that he could be retrained or return to work within his physical restrictions?

A. Within his physical restrictions.  I’m not sure exactly what they are at this point, but I think his physical pain and his mood will interact.  And if he’s too stressed - - you know, I would restrict him from any highly stressful work environment, and I suspect, given his physical condition, that that’s going to restrict him to three to four hours a day, maybe three to five days a week.

Q. And would you then recommend that he be phased in to any employment?

A. Absolutely.

Q. And if his physical restrictions demonstrated an ability to work beyond that after being phased in, you would not object to that?

A. I’d like to discuss it with the patient.  I still wouldn’t put him in a highly stressful environment because I think that would markedly increase the chance that his mood disorder would get worse.  But if it’s something the patient felt he was handling well, I would probably be receptive to gradual increases.

Q. And those recommendations would have applied with regard to Mr. Hodson’s ability to return to work in ’03?

A. I’m not sure I had thought about it and addressed the number of hours he would have been able to work in ’03, but otherwise they would be consistent with anything I would have said in ’03.

Q. Okay.  Your comments there do not, in your opinion, represent a departure from how you viewed Mr. Hodson to be in ’03?

A. No.

(Graham depo., page 18 line 3 through page 20 line 7)
CONCLUSIONS OF LAW

Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa App. 1978).

 Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The first issue to be determined is whether the claimant has had a change of condition related to the original injury since the time of the original award of benefits in this case.  There are actually two different claims relative to change of condition.  The first is that the claimant, in effect, re-entered his healing period from January 18, 2004 through January 5, 2007.  Since the claimant was receiving permanent partial disability benefits at that time as a result of the original arbitration award, those weekly benefits should be re-characterized as healing period benefits.  The second claim is that the claimant’s permanent disability is greater than the 50 percent of the body awarded in the original arbitration hearing.  The claimant is alleging that he is totally and permanently disabled, the identical claim that he made at the time of the original arbitration hearing. 

The defendants have conceded that the claimant injured his right foot on December 29, 2000, and that the treatment the claimant has had on his right foot since the time of the injury is causally connected to the injury.  The dispute between the parties on this issue is whether the claimant did, in fact, re-enter his healing period.  The previous healing period had ended on December 3, 2002, and the claimant’s permanent partial disability benefits commenced on December 4, 2004.   The claimant has never returned to work since his injury and so he was not working from November 18, 2004 through January 5, 2007.  

The medical records show that the claimant had been diagnosed with chronic plantar fasciitis at the time of his injury on January 29, 2000, and that he continued to obtain treatment for right foot pain from the time of injury until he decided against further treatment.  It was not until after the original award in this case that the claimant underwent the three surgeries in this case.  The first of these three surgeries was on November 17, 2004.  In reviewing Dr. Kessler’s notes from that day forward, there are times when the claimant was prohibited from working and times when he was limited to a sit down job only.  The difficulty with this sit-down job restriction was that it violated permanent restrictions in place for the claimant’s back injury.  The claimant’s foot problem was complicated and unfortunately the surgeries did not resolve the claimant’s pain complaints completely.  Dr. Kessler opined that the claimant was at maximum medical improvement as of January 5, 2007.  

The claimant has shown that he had a change of condition in that he was unable to work because of treatment for his right foot pain.  The claimant re-entered his healing period on November 17, 2004, and remained in that healing period until January 5, 2007.  The claimant is entitled to additional healing period benefits for that time period. 

The claimant has not sustained his burden of proof that he is entitled to additional permanent partial disability benefits over and above those awarded to him in the additional arbitration.  The claimant’s permanent medical condition has not changed in any substantial way since the time of the original hearing.  Although the claimant perceives himself to be in greater pain now, the claimant’s physicians are divided on whether this increase in pain is due to the injury or to the progression of the claimant’s underlying degenerative disc disease.  

The claimant primarily relies on the report of Dr. Kappos dated July 25, 2007, specifically the statement that the claimant has had significant and unexpected acceleration of his back pain over the last two years.  The difficulty with this statement, however, is that Dr. Kappos had said back in July 2006, that the claimant’s condition had not substantially changed over the past two years.  The claimant told Dr. Nelson that his back pain had been present for several years and that his condition was slowly worsening.  This history taken by Dr. Nelson contradicts Dr. Kappos’ claim that there had been significant and unexpected acceleration in the claimant’s pain level.  Dr. Nelson, being an orthopaedic spine surgeon, and having done the claimant’s back surgery, is well qualified to render an opinion concerning the etiology and expected progression of the claimant’s back condition. 

The greater weight of the evidence is that the claimant’s back condition has not changed as a result of the injury of December 29, 2000.  The claimant’s increased pain complaints are not an unexpected development and, in and of themselves, are not sufficient to carry his burden of proof that there has been a change of condition. 

Although the claimant did undergo foot surgeries subsequent to the arbitration award, the greater weight of the evidence shows that there has not been a permanent change of condition relative to the right foot.  Dr. Berg, who was one of the first physicians to see the claimant following his injury, and who did a later independent medical evaluation at the request of the claimant’s attorney, noted that the claimant had had right foot pain since the accident and that it had not changed over the course of the past five years.  Dr. Kessler’s impairment rating is insufficient to show a change of condition as he does not specify whether that rating represents a change from the time of the original arbitration hearing since he says he bases the rating on the claimant’s medical records. 

The claimant’s mental health status has also not changed since the time of the original arbitration.  Dr. Graham testified that if anything the claimant is better from a mental health standpoint than he was in April 2003.  

Of critical importance is that the claimant’s restrictions have not changed.  Despite the FCE that indicated that the claimant could lift 2 pounds, none of the claimant’s physicians have changed his restrictions.  Dr. Nelson flatly said that a 2 pound lifting restriction was ridiculous.  

Change of condition can, of course, mean change of economic condition, not simply change of medical condition.  The claimant is alleging that he is totally and permanently disabled.  He made this identical claim in the arbitration decision.  There is no evidence that there has been a change of economic condition.  The claimant has the same work restrictions.  He was not working and had not sought work at the time of the original arbitration hearing.  He did not feel that he could work then, which is the same claim he is making now.  He has made no meaningful effort to return to work.  He has the same lack of motivation now as he did at the time of the original hearing. 

The claimant is clearly dissatisfied with the original award in this case.  While the claimant may not be satisfied with his disability award, a review-reopening proceeding is not the proper vehicle for obtaining relief from what is perceived to be an unsatisfactory low award in the arbitration proceeding.  Kirby v. Yeoman & Co., 682 N.W.2d 81, 83 (Iowa App. 2004).  It is concluded that claimant has failed to prove an economic change of condition that would entitle him to additional benefits.

ORDER

IT IS THEREFORE ORDERED:

That the defendants Wyckoff Industries and Bituminous Insurance shall pay to the claimant, David Hodson, healing period benefits from November 17, 2004 through January 5, 2007; 

That costs are taxed to the defendants; and

That the defendants shall file further reports of injury as required by this agency. 

Signed and filed this _____27th____ day of November,  2007.

   ________________________







  VICKI L. SEECK
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