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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

WILLIAM BURTON III,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5009856

BRIDGESTONE/FIRESTONE,
  :



  :                   A R B I T R A T I O N


Employer,
  :



  :                       D E C I S I O N

and

  :



  :

INSURANCE COMPANY OF THE
  :

STATE OF PENNSYLVANIA,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO.:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, William Burton III has brought against the employer, Bridgestone/Firestone and the insurance carrier, the Insurance Company of the State of Pennsylvania, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on October 10, 2001.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on September 2, 2004.  The record consists of the testimony of claimant, as well as of joint exhibits 1 through 5 and defendants’ exhibits A through C. 

ISSUE

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married, and entitled to five exemptions on the date of injury.  Gross weekly earnings were $944.00, resulting in a weekly rate of compensation of $594.37. 

The sole issue to be decided is the extent of claimant’s loss of earnings capacity as a result of his work related condition.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 32-year-old, right hand dominant, high school graduate.  He worked as a lumberyard attendant at a home improvement store and as a package handler for a parcel delivery service before beginning employment with the employer in May 1995.  Claimant believes he could physically perform the duties of each of these jobs despite his work related left shoulder condition.  Claimant primarily has worked as a tire builder for the employer.

Claimant initially experienced pain and popping in the shoulder in fall 1997.  Peter Wirtz, M.D., evaluated claimant on December 11, 1997 and diagnosed left AC joint degeneration for which he injected the shoulder.  (Exhibit 4, page 31)  Dr. Wirtz felt that claimant could perform full employment.  Claimant lost no work time on account of his 1997 left shoulder symptoms. 

Claimant continued to work as a tire builder until he experienced a flare up of left shoulder deltoid area pain in fall 2001.  David Berg, D.O., a company physician, a variously diagnosed claimant with left shoulder impingement syndrome and left shoulder rotator cuff tendonitis.  Dr. Berg referred claimant to Kary Schulte, M.D., an orthopedic surgeon, for further evaluation. (Ex. 4, p.34)

Dr. Schulte initially felt that claimant had a left shoulder superior labral tear.  Diagnostic left shoulder arthroscopy was normal, however.  Dr. Schulte performed a diagnostic injection into the acromioclavicular joint from which claimant experienced approximately 70 to 80 per symptom relief for approximately two weeks.  (Ex. 1, pp. 1-2)

On December 6, 2001, claimant returned to Dr. Schulte complaining of pain with overhead lifting or with reaching across the body.  On examination, claimant had mild tenderness in the acromioclavicular joint and localized AC joint pain with resisted lifting of his arm.  Dr. Schulte diagnosed left acromioclavicular joint arthrosis and recommended that claimant have left distal clavicle excision, which the doctor performed on December 21, 2001.  (Ex. 1, pp. 3-4) 

Claimant had a non-eventful recovery from this surgery.  As of January 28, 2002, claimant had full active range of motion of the left shoulder and normal motor strength.  Dr. Schulte then released claimant to return to full duty work without restriction.  (Ex. 1, p. 5 and p. 15)

On March 15, 2002, Dr. Schulte stated that pursuant to the AMA Guides to Evaluation of Permanent Impairment, Fifth Edition, claimant had six percent whole person impairment as a result of having undergone the left distal clavicle excision.

Claimant returned to work in the tire building department after his clavicle surgery.  He bid into the less physically strenuous job of tire treading.  Claimant did not have the seniority needed to keep this position and had to return to actual tire building fall 2002. 

On April 10, 2003, claimant complained to Dr. Berg of left shoulder pain that had redeveloped after he switched back to tire building.  Claimant stated that while he had no pain when working as a tire builder, he had significant soreness after working.  Dr. Berg diagnosed claimant with left shoulder strain and tendinitis.  On May 27, 2003, Dr. Berg again referred claimant to Dr. Schulte, who examined claimant on June 9, 2003.  (Ex. 4, p. 37; Ex. 1, p. 6)

Dr. Schulte felt claimant had no evidence of left shoulder rotator cuff pathology.  He advised claimant to continue with a left shoulder home exercise program while progressing to full activity as tolerated.  Dr. Schulte gave claimant a full duty work release.  (Ex. 1, p. 6) 

Claimant continues to work as a tire builder and earns between $20.00 and $27.00 an hour on an output basis.  Claimant has no formal restrictions that preclude his continuing work in tire building.  Claimant acknowledges that Dr. Berg has recommended that claimant leave tire building if he cannot tolerate doing that job.  Claimant also acknowledges that he has enough seniority to bid into lighter work within the employer's plant.  He states that if he were to do so, any lighter work likely would pay less than tire building pays.  Claimant testified that he takes over for the counter medications every day he works.  He expressed his belief that his production and his earnings are less than prior to his left shoulder condition developing.  Claimant presented no objective evidence supporting this belief, however. 

Defendants had paid claimant permanent partial disability benefits equal to six percent permanent partial disability. 

This record does not support a finding that claimant, at this time, has loss of earnings capacity that exceeds the amount of permanent partial disability benefits defendants previously have paid claimant.

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
Permanent partial disability that is not limited to a scheduled member is compensated industrially under Iowa Code section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, Section 81.01[1] and Section 81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics that affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges, 528 N.W.2d 614, 617.

An injured employee’s post-injury earnings and experience with the employer is evidence that is considered when assessing loss of earning capacity.  Compensation is based on the employee’s ability to earn and compete in the general labor market and is not limited to the experience with the employer.  All factors affecting the degree of industrial disability are considered.  No single factor is necessarily controlling.  Compensation is awarded for permanent partial disability because its adverse impact on the employee’s ability to work and earn will continue indefinitely into the future.  It is not limited to the point in time when the degree of disability is assessed. 

It is concluded that claimant has not established a loss of earnings capacity as a result of his October 10, 2001 work injury that exceeds the six percent permanent partial disability defendants have previously paid him. 

ORDER

THEREFORE, IT IS ORDERED:

That claimant take nothing further from this proceeding. 

That claimant pay the costs of this proceeding as the applicable rule and statutes provide. 

Signed and filed this ____8th____ day of October, 2004.

____________________________






    HELENJEAN M. WALLESER
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