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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DEBBIE ANN PEARSON,
  :



  :


Claimant,
  :                          File No. 5008191


  :

vs.

  :                      A R B I T R A T I O N



  :

NORTH LIBERTY CLEANERS &,
  :                           D E C I S I O N

LAUNDRY
  :



  :


Employer,
  :


Defendant.
  :                 Head Note No.:  1800

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Debbie Pearson, claims to have sustained a work injury in the employ of uninsured defendant North Liberty Cleaners & Laundry (now allegedly known as “Liberty Cleaners & Laundry, LLC”) on October 1, 2002, and accordingly seeks benefits under the Iowa Workers’ Compensation Act.  Defendant denies liability.

The claim was heard and fully submitted in Cedar Rapids, Iowa, on January 3, 2005.  The record consists of claimant’s exhibit A, defendant’s exhibit 1, and the testimony of Pearson, Michael Trimble, Ruth Trimble, Regina Holmes and Evelyn Ariey.  Pearson participated pro se.  Defendant failed to provide a certified shorthand reporter as required by the hearing assignment order.  All parties waived the attendance of a reporter, and this decision will constitute the official record of proceedings along with the exhibits received.

Defendant was given an opportunity to show cause why a civil penalty should not be imposed for failure to electronically file a first report of injury, but the only excuse offered was lack of workers’ compensation insurance and sufficient funds to comply.  Although defendant claims that insurance coverage has now been purchased and that the carrier was in the process of electronic filing at the time of hearing, a review of agency records shows that no report has yet been filed.  A sanction is clearly in order under Iowa Code section 86.12.



ISSUES

STIPULATION:

1.  An employment relationship existed between Pearson and North Liberty Cleaners on October 1, 2002.

ISSUES FOR RESOLUTION:

1.  Whether Pearson sustained injury arising out of and in the course of employment on October 1, 2002.

2.  Whether the injury caused temporary disability, and if so, the extent.

3.  Whether the injury caused permanent disability, and if so, the nature, extent and commencement date.

4.  Determination of Pearson’s average weekly wage, marital status and number of exemptions, and the resulting rate of compensation.

5.  Entitlement to medical benefits.

6.  Whether the claim is barred for lack of timely notice under Iowa Code section 85.23.


FINDINGS OF FACT

Debbie Pearson, now age 44, worked for North Liberty Cleaners on October 9, 2002.  Although her petition asserts a work injury of October 1, 2002, Pearson now states that the disputed injury occurred on October 9, 2002.

On the alleged date of injury, Pearson was married and had four children plus one stepdaughter.  She filed her 2002 income tax returns separately, claiming herself and two children as exemptions.

Defendant’s exhibit 1 is a partially legible photocopy of wage records.  The last (pennies) digit of each paycheck is illegible, and will be assumed to be “9” in each instance.  The exhibit also fails to demonstrate whether the “paycheck” amount is gross or net, and does not state whether each date is the date of the check or the ending date of the pay period.  Defendant’s noncompliance with the Iowa Workers’ Compensation Act and the hearing assignment order in this litigation is essentially total.  Assuming that the amount shown for each paycheck is gross, Pearson’s total wages during the 13 weeks prior to October 11, 2002 were $2,507.57, or an average weekly wage of $192.89.

North Liberty Cleaners at the time operated a dry cleaning and laundry business, along with a residential maid service.  Pearson was both a laundry worker and a maid.  On October 9, 2002, she sustained injury to her back in a fall down stairs while cleaning a private residence.  She was helped up by “John,” who had been identified to workers by North Liberty’s owners, Michael Trimble and Ruth Trimble, as part of management.  “John” clearly had notice of the injury.

It is noted that Michael Trimble and Ruth Trimble now deny that “John” was a member of management.  However, based on demeanor, the surrounding circumstances, and the rather confused and uncertain testimony each offered, neither was a credible witness, and the testimony of each is rejected.

On the next day, Pearson presented to her family physician, Dr. Garrett, who released her to return to work with a ten-pound lifting limit effective October 14, 2002; defendant, however, refused to allow a return to work with that restriction.  A physician of unknown specialty and an illegible signature operating from the University of Iowa Family Care Center thereafter executed a medical release effective through October 21, 2002.   On October 25, 2002, Pearson underwent surgery for an unrelated health condition and did not again return to competitive employment until accepting a janitorial position in October 2004, a job she worked for approximately two months.  She is currently raising her family at home and not employed.

Pearson was evaluated by the back care department of the University of Iowa Hospitals and Clinics on May 6, 2003.  Orthopedist Joseph J. Chen, M.D., rated impairment at five percent of the body as a whole as the result of a series of work-related injuries, the latest in March 2003, but did not recommend permanent activity restrictions.  Details concerning the March 2003 incident are unknown, although it is noted that this date is inconsistent with Pearson’s assertion that she did not work again until October 2004.  Currently, Pearson complains of back pain approximately once per week related to activity.

According to Regina Holmes, Pearson’s sister-in-law, Pearson voiced complaints of back pain prior to her work injury in October 2002.

CONCLUSIONS OF LAW

Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Sheerin.

An injury occurs in the course of employment when an employee is where he was directed to be, and in the process of performing, about to perform, or engaging in acts incidental to the required job duties.  See, Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996). 

An injury must also arise out of the employment, and does so only if there is a “rational consequence of the hazard connected with the employment.”  Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 700, 73 N.W.2d 732, 737 (1955).  The “arising out of” element is satisfied if “the nature of the employment exposes the employee to risk of such an injury.”  Hanson v. Reichelt, 452 N.W.2d 164, 168 (Iowa 1990).  

Pearson’s testimony was generally disorganized and uncertain, but still of greater credibility than the testimony of Michael Trimble and Ruth Trimble.  It is accepted that she sustained injury in a fall on October 9, 2002.

Under Iowa Code section 85.33, temporary total disability is payable until such time as the injured worker has returned to work or is medically capable of returning to employment substantially similar to that in which she was engaged at the time of injury.  Due to the intervening unrelated surgery, it is unclear when Pearson would otherwise have been able to return to substantially similar employment.  However, the work release signed by the unknown University of Iowa family physician establishes that she was off work from October 10-21, 2002, and it is held that temporary total disability benefits are payable for those 12 days (1.714 weeks).

The parties also dispute the correct rate of compensation.  Based on the findings above, Pearson was, on the date of injury, married and entitled to exemptions for herself and the two children claimed on her 2002 tax returns.  As noted, she had average weekly wages of $192.89.  Published agency rate tables yield, on those facts, a weekly compensation rate of $141.86, which is hereby adopted.

As claimant, Pearson also has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the permanent disability on which her claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).

The amount of compensation awarded for unscheduled injuries depends upon the extent of the industrial disability resulting from the injury.  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993).  Industrial disability measures an injured worker's lost earning capacity.  Myers v. F.C.A. Servs., 592 N.W.2d 354, 356 (Iowa 1999).  In assessing whether a claimant has sustained a loss of earning capacity, the workers' compensation commissioner is required to consider all "factors that bear on [the claimant's] actual employability."  Second Injury Fund v. Hodgins, 461 N.W.2d 454, 456 (Iowa 1990) (quoting Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 [Iowa 1985]).  These factors include not only the claimant's functional disability, but also age, education, qualifications, experience, and ability to engage in similar employment.  Myers, at 356.  The commissioner's primary focus in the determination of industrial disability is therefore on the ability of the worker to be gainfully employed.  

The sparse record made in this case fails to establish that Pearson has any permanent activity restrictions such as might diminish her earning capacity.  An orthopedist rated permanent impairment, it is true, but did so on the basis of multiple injuries culminating in some event in March 2003.  Given Pearson’s history of preexisting back complaints and the mystery injury in March 2003, the record fails to establish the necessary causal link between such impairment as she now experiences and the work injury of October 2002.  Pearson fails to meet her burden of proof on this issue.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury or the worker has sought and received authorization from this agency for alternate medical care.  Freels v. Archer Daniels Midland Co., File No. 1151214 (App. 2000).  Defendants cannot admit injury arising out of and in the course of employment and claim the right to control medical treatment, but at the same time deny that the disabling condition is causally connected to the injury and therefore they are not liable for the disability.  Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003).

Claimant is entitled to an order of reimbursement only if he has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App. 1995).

Having established injury arising out of and in the course of employment, Pearson is entitled to have her medical expenses paid by this uninsured employer.

Defendant also asserts a “notice” defense in this claim.  The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information, which makes the employer aware that the injury occurred, and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W. 2d 176 (Iowa 1985); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant’s conduct is to be judged in light of claimant’s education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition’s probable compensability.  Robinson, at 812.
Failure to give notice is an affirmative defense, which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

“John,” a member of the North Liberty Cleaners management team – or at least so identified to employees – had actual notice of the incident.  The notice defense fails.

   ORDER

THEREFORE, IT IS ORDERED:

Defendant shall pay one point seven one four (1.714) weeks of temporary total disability at the rate of one hundred forty‑one and 86/100 dollars ($141.86) commencing October 10, 2002.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendant shall pay disputed medical expenses of record totaling one thousand one hundred sixty‑three and 00/100 dollars ($1,163.00).

Defendant shall file a first report of injury and subsequent reports of injury as required by this agency.

Defendant shall pay a civil penalty of one thousand and 00/100 dollars ($1,000.00) to the Second Injury Fund of Iowa through the office of the Treasurer of the State of Iowa by reason of failure to file a first report of injury.

Costs are taxed to defendant.

Signed and filed this ___8th__ day of February, 2005.

   ________________________







     DAVID RASEY
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