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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CYNTHIA MARTIN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5015640

GENERAL MILLS,
  :



  :                              A P P E AL 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :               Head Note Nos.:  1108.20; 1701;


Defendants.
  :               1804; 4000.2

______________________________________________________________________

This is an appeal by claimant, Cynthia Martin, and a cross-appeal by defendants General Mills and Liberty Mutual Insurance from an arbitration decision filed May 17, 2006 in which claimant was awarded 75 percent industrial disability, defendants were denied a credit for disability benefits paid from a group plan, and no penalty was assessed against defendants.  
The record, including the transcript of the hearing before the presiding deputy commissioner and all exhibits admitted into the record, has been reviewed de novo on appeal.

Those portions of the proposed agency decision pertaining to issues not raised on appeal are adopted as a part of this appeal decision.
ISSUES ON CLAIMANT’S APPEAL

1. That the record evidence concerning loss of earning capacity demonstrates claimant is permanently and totally disabled as result of her physical/mental injury whether one utilizes traditional legal principles governing permanent total disability or an odd lot analysis; and
2. That claimant is entitled to an award of substantial additional benefits as a penalty under Iowa Code section 86.13 because defendants failed to investigate her claim that her physical injury to her left arm was a substantial factor in the material aggravation of her pre-existing mental condition; 

ISSUES ON DEFENDANTS’ CROSS-APPEAL

1.  Whether the Deputy erred in determining claimant's mental injury is causally 

related to her employment with General Mills;


2.  Whether the Deputy erred in awarding claimant 75 percent industrial disability 
given the evidence presented in the record;


3.  Whether defendants' investigation into claimant's mental injury was 
appropriate given the totality of the circumstances; and


4.  Whether defendants are entitled to a credit under Iowa Code section 85.38 for 
short and long term disability benefits paid to claimant.

FINDINGS OF FACT

Cynthia Martin, claimant, was born on February 9, 1958, and presently resides in Springville, Iowa.  She has lived at that address for the past 23 years.  She is married and at the time of the hearing, one daughter, Tiffany, still lived at home.  She graduated from Decorah, Iowa high school in 1976.  She has a two-year associate of applied science degree from Kirkwood Community College in Cedar Rapids.  Claimant was in the executive secretary program and so most of her course work was secretarial in nature such as typing, computer and business law.  She did very well in her course work and graduated in May 1978.  Claimant was also enrolled for a time at Coe College and Mount Mercy College in Cedar Rapids in a four-year program to obtain a business degree.  She had the class status of a junior when she left college and she has not returned.  

While claimant was still enrolled at Kirkwood College, she went to work for the employer in this case.  She was hired on May 31, 1977.  Initially claimant was only looking for a summer job.  However, when the summer was over, the employer asked claimant if she would continue to work.  She was told that she could go to school at night and that she would be eligible for some tuition reimbursement from the employer. 

Until 1991, claimant worked as an executive secretary.  At first, she started in the computer room doing data input.  She then became a department assistant in the cereal department.  She took care of the personnel records, scheduled overtime, and did secretarial work for management personnel.  There was a lot of typing and filing and claimant estimated that 70 percent of her job was typing.  She was an excellent typist with a low error rate.  She always did well on vocabulary and spelling.  Her best guess is that she earned $13.00 per hour. 

In April of 1991, she took a job in production.  The reason she did so was that she was very excited about being part of a high performance work system.  She had to go through the hiring process and took a number of tests.  She was hired as a fruit packaging operator.  She was also paid more.  Her hourly rate was $22.51 per hour at the time she stopped working for the employer and she had many benefits, which she described as a very valuable package.  Claimant admitted that she worked a lot of overtime and that she made a lot of money working overtime.  Although some overtime was required, she can only recall turning overtime down on one occasion.  She generally worked from 11:00 am to 11:00 pm.  Her normal shift was 3:00 pm to 11:00 pm.  It was normal for her to work seven days a week, although she only worked three weekends out of every four.  She especially liked working on Sundays as she received double time.  

One of the products made by the fruit department was “Fruit by the Foot”, which is best described as a type of fruit jerky that is eaten for a snack.  According to claimant, the product is three feet in length and it is rolled up and then packaged first in a pouch and then the pouches are placed in a box.  The rolling of the fruit is done by a winding machine, but according to claimant, there were many problems with this process.  If the product was not correctly wound, the production workers would have to grab the little rolls of fruit.  Approximately 190 rolls of product would be fed into a machine called a “dough boy,” where the rolls would be put in pouches.  The pouches are then placed in the cartons and these had to be flipped over and placed in a magazine.  This flipping would be done 800 times in an 8-hour shift and 1,200 times in a 12-hour shift.  Sometimes the cartons had to be hand-stacked.  In addition, pouches of the product often had to be opened by hand.  Claimant said that her hands “never stopped” in the process. 

As claimant continued to do these various tasks, she noticed that her left hand would hurt and ache.  She felt a snapping in her left wrist.  She was “afraid of what was going on.”  She then noticed a lump, which extended from the base of her thumb across the top of her hand.  

Claimant talked to her supervisor about her left hand and also to Pat Killean in the safety department.  She was referred to Brian MacGillivray, M.D., who was the company doctor.  According to claimant, Dr. MacGillivray did not want her doing that job and stated that she needed to be moved to a different job.  The doctor said that he would call the employer and make the necessary arrangements.  However, this was not done, according to claimant.  She met with Mike Murdoch and was told that she had to do her job.  She did her regular job up until her March 2001 surgery. 

Claimant was not happy with the results of her surgery.  She said that the surgery did help some with the pain.  When she returned to work, it was in a light duty capacity.  She remained on light duty until August of 2002, when she was told that her restrictions could no longer be accommodated.  She had had a functional capacity evaluation done and as a result of that FCE she had permanent work restrictions.

One of the issues in this case is whether claimant’s depression is causally connected to her injury.  Claimant suffered from depression in 1998 and was hospitalized for a number of days.  She said that her sister had been diagnosed with breast cancer and that her mother’s health was failing.  She said it was more than she could handle – the idea of losing people that she loved.  Her sister died in August of 1999 and her mother died in August of 2000.  She had office visits with a psychiatrist and tried a number of different medications.  Despite her depression, she had no change in her work status and no trouble performing her work.  She stopped seeing the psychiatrist in November of 1999 and stopped taking medication.  

Claimant was hospitalized again in May 2002 for depression.  She now sees Alan Whitters, M.D., a psychiatrist, on a regular basis.  She has also had psychotherapy and is on medication for depression.  She testified that ever since her hand surgery she has felt like she is no longer a whole person.  She has wanted to give up.  When she was put on light duty following her surgery, she was moved to days.  She was used to being part of a team and when she went to light duty that feeling disappeared.  She testified that her job at General Mills “was my life” and that when she was working there she “had a purpose and control over my life.”  

Claimant was on light duty for one and a half years.  She was surprised when she was told that she no longer had a job.  She said that she had been told that the company would find her a job and that she would always have a job.  She said that other employees had told her that the company was going to get rid of her.  She was told that she should apply for disability and she was first on short term and then on long term disability.  She also pursued a civil rights claim. 

After claimant was terminated from General Mills, she worked for five days as an office coordinator for Steiner Construction.  She could tell after a couple of days that Steiner Construction was not happy and she was let go.  She said that she could not do what she was supposed to be able to do, according to her resume.  She said that she then applied in “every place” in Cedar Rapids, as many as four or five jobs a week.  She only got two interviews over a seven-month period.  

In February 2005, she went to work for a Cedar Rapids attorney part time.  She worked four hours in the morning.  She was not allowed to answer the phone or otherwise have client contact.  She did proofread his documents and she tried to assemble them.  She did some filing and some rudimentary bookkeeping.  She earned $12.00 per hour but never received any raises or benefits.  He terminated her in March 2006 because she “drove him crazy.”  She said that she was not doing what he needed to be done.  He corrected her on a daily basis.  Her thought processes were not good and she could not keep up with the deadlines.  

Her left hand hurts and aches; the pain goes from her wrist to her finger joints.  She has weakened grip strength.  Stabbing pain wakes her up at night.  She testified that she could no longer do a job as an executive secretary as her left hand would cause her problems with typing.  She cannot sleep at night without medication and her energy level is low.  She never feels good.  She cannot find anything good about life.  She has no hobbies and worries a lot.  She has “extreme” problems with concentration.  She does not want to socialize.  She wishes that she was older so that she could just die.  She states that she does not have any purpose to being here.  

Claimant was asked on cross-examination whether she ever discussed having osteoarthritis in her left hand as a result of genetic factors with any physician and she did not recall having such conversations.  She admitted that after she started treating for her left hand condition with Dr. MacGillivray that he did not place any restrictions on her, but she insisted that he wanted “them” to take her off the job in the fruit department.  She did not try to bid out of the fruit department.  She said that Dr. MacGillivray was “disgusted” that the company did not find her another job.  She said that she did not bid on another job because she had no seniority in the production area.  

Claimant was then asked about the light duty that she started on March 12, 2001.  She initially worked in the fruit department and was then sent to the storeroom.  She said that the employer was looking for work for her to do.  She finally conceded that she was told that the various light duty jobs that she was doing were temporary jobs.  

She was asked about a visit that physical therapists made to the plant in 2001 in an effort to identify jobs that she could do and modifications that might be made to assist her.  Claimant said that the physical therapists were late and that she had to leave in order to get a ride home.  Claimant said she was given permission to leave and that it was not necessary for her to be present when the physical therapy evaluation was done. 

Claimant was then questioned about the events leading up to her termination from the company.  At first she agreed that her permanent restrictions were such that she could not do the production job in the fruit department.  She later said that she did not know what her restrictions were and that she repeatedly asked for the opportunity to try her job to see if she could do it.  This opportunity was denied.  She said that there was a meeting where Pat Killean and someone else told her that her restrictions could no longer be accommodated. 

Claimant denied that she has had depression since 1996.  She said that it was the problems with her hand that caused “everything to go out of balance.”  She said that she could not deal with her family and that the most important thing in her life, her job, was taken away.  She said her work was her life, “for better or worse.”  She was not able to cope with losing her job and said that her family cannot understand the depression that she now suffers. 

Claimant has received significant medical treatment.  The first medical record is from Warren Verdeck, M.D., who saw claimant on June 29, 2000.  (Claimant’s Exhibit 4, page 1)  Claimant indicated that she had numbness and tingling in the left upper extremity, which Dr. Verdeck thought should be evaluated by EMG studies.  (Cl. Ex. 4, p. 1)  On examination he observed a carpal metacarpal boss at the base of the second metacarpal, which was tender and possibly a small cyst.  (Cl. Ex. 4, p. 1)  Dr. Verdeck added that claimant continued to work up to 72 hours a week and he thought she was “just overdoing this.” 

Claimant initially saw the company physician, Dr. MacGillivray, on July 18, 2000.  The following history was taken: 

Cynthia presents today as a patient of General Mills complaining of persistent left hand and wrist pain along with a “bump” that she’s had for several months to years.  She reports significant amount of pain, largely in the dorsum of her hand and extending dorsally up her wrist and into her forearm.  She does have a history of arthritis in her feet and back, has worked on an assembly line of some type for the majority of her 23 year career at General Mills.  She denies current motor or sensory deficits, does note crepitus in the left hand and points to an area at the first carpal metacarpal joint as the site of her worsened pain in the area of the bump.  She has no history of trauma to the area and states she has failed Vioxx, Relafen, Ibuprofen and multiple other NSAIDS for her pain relief.  She states she’s had it x-rayed by Dr. Verdeck who informed her that she is overusing her joints and recommended to her to decrease her work hours.  She continues to have problems in her hand, back, knee and foot all for which she’s sought treatment before.  She has no other cardiopulmonary, neurologic, GI, GU, musculoskeletal or integumentary system complaints.  I spoke at length with Cynthia today and she actually broke down in tears stating that she had no “beef” with General Mills, but felt like she did her job well her whole life and it would be difficult for her to change her position now, if asked, due to the pain.

(Cl. Ex. 3, p. 1)

Dr. MacGillivray diagnosed osteoarthritis, left hand, due to repetitive overuse.  (Cl. Ex. 3, p. 1)  Dr. MacGillivray recommended that she “attempt to buy into another position” and claimant reportedly told him that she would attempt to make a “lateral shift.”  (Cl. Ex. 3, p. 1)  

The next medical record is from Dr. Verdeck, who saw claimant on December 1, 2000.  Claimant continued to have left wrist and hand complaints and it was decided that she would see Timothy Loth, M.D., a hand surgeon.  (Cl. Ex. 4, p. 2)  Dr. Loth first saw claimant on December 14, 2000, and he gave her an injection.  (Cl. Ex. 4, p. 3)  Claimant did not improve and Dr. Loth recommended surgery on January 23, 2001.  (Cl. Ex. 4, p. 3)  The surgery was done on March 1, 2001.  (Cl. Ex. 4, p. 4)  Claimant showed modest improvement and was released to light duty first on April 17, 2001, and then with modified restrictions on May 15, 2001.  (Cl. Ex. 4, p. 5)  On June 12, 2001, claimant continued to complain of pain over the dorsal left hand and puffiness in the area along her incision line.  (Cl. Ex. 4, p. 6)  Dr. Loth felt that she had plateaued from physical therapy and gave her an injection in order to reduce inflammation and promote recovery.  (Cl. Ex. 4, p. 6)  Dr. Loth thought there was some definite improvement when he saw her on July 24, 2001.  (Cl. Ex. 4, p. 7) 

Claimant also saw Dr. MacGillivray at the same time she was treating with Dr. Loth.  On May 15, 2001, he wrote that she was very anxious about what her future is going to be at General Mills.  (Cl. Ex. 3, p. 2)  There is also a note dated May 1, 2001, but the date on this note may be incorrect, as this visit seems to have occurred after May 15, 2001.  In any event, Dr. MacGillivray told her that she needed to arrange with General Mills a lateral job shift that would prevent overuse of her hands or look for other employment.  (Cl. Ex. 3, p. 2)  Claimant continued to have left hand complaints on May 29, 2001 and June 12, 2001.  (Cl. Ex. 3, p. 3)  In the May 29, 2001, note, Dr. MacGillivray said that claimant was “histrionic” and very anxious about her future.  (Cl. Ex. 3, p. 3)  To date she had failed to contact Pat Killean about alternative work and so the doctor did so.  (Cl. Ex. 3, p. 3) 

Claimant also complained of pain and expressed to Dr. Loth a frustration over her lack of progress.  (Cl. Ex. 4, p. 7)  Although claimant was doing light duty work, she was concerned about returning to the line at full duty.  (Cl. Ex. 4, p. 7)  Dr. Loth discussed with her the possible need for permanent restrictions.  (Cl. Ex. 4, p. 7)  

Dr. MacGillivray saw claimant on October 4, 2001, and wrote that she continued to have restricted use of her left hand and was disgruntled, with continuing pain complaints.  (Cl. Ex. 3, p. 4)  He then added that “she has trouble with emotional issues and I again asked her to FU with her primary care physician to have that evaluated.”  (Cl. Ex. 3, p. 4) 

On February 18, 2002, Dr. Loth authored a report in which he indicated that claimant had a permanent impairment rating of 5 percent of the left upper extremity.  (Cl. Ex. 4, p. 8)  Dr. Loth also expressed his concern that while claimant might want to return to her previous job, such a return might not be realistic.  (Cl. Ex. 4, p. 8)  He suggested a trial of return to work on an abbreviated schedule to see how claimant would tolerate her job.  (Cl. Ex. 4, p. 9)  

In his report, Dr. Loth made reference to a functional capacity evaluation that was done on December 5 and December 6, 2001.  According to the report, claimant made a consistent effort that was limited by pain.  (Cl. Ex. 6, p. 1)  Claimant was thought to be able to perform in the light category of work.  (Cl. Ex. 6, p. 1) 

Dr. MacGillivray also offered an opinion concerning claimant’s restrictions.  He told General Mills that claimant “has significant functional limitation with regard to repetitive use and strength in her bilateral hands, left greater than right.”  (Cl. Ex. 3, p. 5)  He recommended that General Mills limit “her significant flexion, extension and rotation at the wrists and arms” and lifting to no greater than five to ten pounds.  (Cl. Ex. 3, p. 6) 

The final note from Dr. MacGillivray is dated August 20, 2002.  He indicated that claimant had been unable to find a job at General Mills that “suits her pain associated with the disability in her left hand.”  (Cl. Ex. 3, p. 7)  The doctor indicated that he would help her with a claim for disability.  (Cl. Ex. 3, p. 7) 

Claimant has also been evaluated by Michael S. Brooks, M.D., who is affiliated with Physicians’ Clinic of Iowa.  His specialty is rheumatology.  After an examination, it was his impression that claimant suffered from chronic low back pain, related to degenerative changes in the lumbar spine and possible psoriatic sacroiliitis.  (Defendants’ Ex. L, p. 10)  In March 2002, he evaluated her low back and her left hand, and felt that what she suffered from was a chronic pain syndrome and anxiety neurosis.  (Def. Ex. L, p. 6)  Dr. Brooks saw claimant again on April 23, 2003, and felt that her problems were not attributable to an arthritic syndrome or inflammatory condition but rather due to depression and anxiety.  (Def. Ex. L, p. 4)  This continued to be his opinion on February 19, 2004.  (Def. Ex. L, p. 3)  

Turning now to claimant’s psychiatric problems, the medical records show that claimant was admitted to St. Luke’s Hospital in Cedar Rapids on March 21, 1998.  The following history was taken: 

The patient says things have been just getting worse and worse, but she cannot identify when she began to be depressed.  She says she had a physical with the company physician sometime in 1996, at which the suggestion of depression was made, but she felt she was doing OK, could handle things.  Since then, the symptoms have gradually increased and appear to have been particularly severe the last few months.  She says she thinks she is losing her mind, is afraid she is going crazy.  She is distraught and hopeless, that there is nothing in her situation – all of which she sees as – of which she has any chance of changing.  She has not been sleeping well.  Her eating patterns have become very erratic.  She is entirely unable to concentrate, forgets what she is saying, forgets how she is getting from one place to another, cannot really get anything done.  She used to call her mother weekly and now does not want to do that.  She feels estranged from her children and husband, and says she has been more irritable with them, particularly with the 13-year-old daughter.  She has guilt over a friendship with a coworker and it is not clear to what extent this may be delusional.  She has been feeling suicidal, wishing she were dead, thinking she cannot go on and has thought about overdose or driving her car off the road.

(Def. Ex. I, p. 1)

Judith H. W. Crossett, M.D., then went on to state that claimant had missed work due to influenza and received a warning about attendance, which claimant felt was the stressor that precipitated her admission.  (Def. Ex. I, p. 2)  The AXIS I diagnosis was major depression with psychotic features, first episode.  (Def. Ex. I, p. 2)  

Thereafter claimant was treated by Richard Rinehart, M.D.  His first note is dated April 22, 1998 and his last note is November 19, 1999.  His notes, part of the record as Defendants’ Exhibit J, are difficult to decipher, but he does appear to be trying a wide variety of anti-depressants in order to treat claimant’s condition.  His last note indicates a diagnosis of MDD, which is likely major depressive disorder and that claimant was tearful.  (Def. Ex. J, p. 17)  She was prescribed Zoloft and what is believed to be Lorazepam.  (Def. Ex. J, p. 17) 

Claimant was again admitted for depression on May 6, 2002, at St. Luke’s Hospital in Cedar Rapids.  This admission occurred when claimant met with Linda Collins, Ph.D., a licensed clinical neuropsychologist, who had evaluated claimant for cognitive impairment.  (Cl. Ex. 5, p. 6)  Dr. Collins took claimant over to the emergency room, where the following history was taken: 

She is a 44-year-old who came in for depression with the desire just to die without any plan.  She says this has been building over the last period of time.  She says that she was seen by Dr. Rinehart on about 1998.  She said she was started on numerous medications.  She was usually sensitive to side effects and so she would have to try different things.  She did not get a lot better.  The last thing she was on was Zoloft, but he was talking to her about having electroconvulsive therapy.  She then said that she did not want that, so she stopped seeing him, went off that as well as the Lorazepam that he had on her for anxiety.  She then had her sister die of breast cancer.  The day after her sister’s death, her mother fell and broke her hip.  Then a year later, her mother died.  She has three brothers and two sisters.  A sister died.  She fought with the three brothers.  There has been a long protracted estate battle that has just finished in January.  In the meantime last year, she had a bone shaved on her hand.  She works at General Mills.  She was taken off the line where she has worked for about 18 years.  Has been given light work which she does not like.  The doctor said to try it back on the line, but so far she said her employers are reluctant to expose her to that risk so she continues to be unhappy.

(Cl. Ex. 5, p. 6)

Claimant’s Axis I diagnosis was recurrent depression.  (Cl. Ex. 5, p. 7)  She was treated with anti-depressants and discharged with an Axis I diagnosis of major depressive disorder, recurrent.  (Cl. Ex. 5, p. 8)  

After her discharge from the hospital, claimant was treated by Alan C. Whitters, M.D., a psychiatrist affiliated with Cedar Centre Psychiatric Group in Cedar Rapids.  She also received psychotherapy from Steve Washler, LISW.  On June 6, 2002, claimant reported stress related to her health issues and her anxiety state and that she was “perseverative about work and ways she can return successfully . . . ”  (Cl. Ex. 2, p. 4)  On August 6, 2002, claimant was said to be “concerned about her job and whether she has job security because of the limitations resulting from her arthritis.”  (Cl. Ex. 2, p. 6)  Her anxiety was the result of her not being able to go back to her old job, at least in part.  (Cl. Ex. 2, p. 6)  On August 27, 2002, claimant reported she was taken aback when her employer told her that she could no longer be on light duty.  (Cl. Ex. 2, p. 8) 

Dr. Whitters evaluated claimant on November 10, 2003, and reported that she had severe problems with fatigue and an inability to function in any kind of competitive setting.  (Cl. Ex. 2, p. 12)  He then opined:  “At this time I do not feel that she is able to work in a competitive setting and needs to be on disability.”  (Cl. Ex. 2, p. 12)  He reiterated this opinion on December 15, 2003 when he stated:  “She will also continues [sic] to have problems that is [sic] suspect she will never really be able to work and will need long term disability.”  (Cl. Ex. 2, p. 13)  On June 23, 2004, Dr. Whitters reported that claimant could not sleep and could not work; that she felt she was out of control.  (Cl. Ex. 2, p. 14)  He felt that she was very disabled and unable to work.  (Cl. Ex. 2, p. 14) On August 23, 2004, Dr. Whitters characterized claimant as disabled indefinitely due to depression. (Cl. Ex. 2, p. 15)  As of August 24, 2004, claimant was having more hopelessness and helplessness.  She reported being unable to sleep and felt she was getting close to having suicidal ideation or death wish.  (Cl. Ex. 2, p. 16) On November 15, 2004, claimant advised Dr. Whitters that she was very depressed and out of control.  He discussed the potential for shock treatments and hospitalization with her.  She was to return in six to eight weeks. (Cl. Ex. 2, p.17)           
Claimant did not return to Dr. Whitters until January 26, 2006.  (Cl. Ex. 2, p. 18)  He noted that she continued to have severe memory problems and that she felt she was having ongoing cognitive problems doing her part-time secretarial job.  Additionally, she slept very poorly, constantly questioned everything and was very obsessive.  (Cl. Ex. 2, p. 18)  Dr. Whitters prescribed Prozac and Seroquel.  (Cl. Ex. 2, p. 18) 
Defendants have argued in their appeal brief that it is fair to assume that claimant's cessation of medical care from November 15, 2004 to January 26, 2006 resulted from her being able to perform normal cognitive functions.  That lay assumption hardly appears consistent with Dr. Whitter's notes of either November 15, 2004 or January 26, 2006. 

 Dr. Whitters authored a report dated March 3, 2006, in which he opined that claimant’s then appropriate diagnosis was major depressive disorder with obsessional features.  (Cl. Ex. 2, p. 21)  He felt that the work injury of July 18, 2000, was a substantial contributing factor in bringing about her current level of depression since she was able to work on a consistent basis prior to the injury and has not been able to work, except on a very part‑time and infrequent basis, subsequently.  (Cl. Ex. 2, p. 21)  He felt her condition was chronic and that she had a guarded prognosis.  (Cl. Ex. 2, p. 21)  He gave her a Global Assessment of Function score of 55.  (Cl. Ex. 2, p. 21)  

Claimant had an independent medical evaluation with Richard F. Neiman, M.D., a neurologist in Iowa City, on February 3, 2006.  According to his curriculum vitae, Dr. Neiman is a staff neurologist at Mercy Hospital in Iowa City and a clinical professor of neurology at the University of Iowa.  (Cl. Ex 1, p. 14)  He has been board certified in neurology since 1976.  (Cl. Ex 1, p. 14)  

Dr. Neiman opined that claimant has significant degenerative arthritis in her left hand greater than her right hand due to repetitive trauma.  (Cl. Ex. 1, p. 6)  Her permanent impairment was rated at 10 percent of the upper extremity.  (Cl. Ex. 1, p. 6)  Concerning her depression, he said that there was “no question from the historical viewpoint that her depression has been aggravated by the hand operation.”  (Cl. Ex. 1, p. 6)  He felt that while claimant could not return to work at General Mills, she could do secretarial work on a part-time basis or that she could do selling or some other position that provided less repetitive use of the hands.  (Cl. Ex. 1, p. 6) 

Dwayne Martin testified on behalf of claimant.  He is her husband of 24 years.  He works in maintenance doing equipment repair at General Mills.  He recalled briefly her 1998 depression but that she worked a lot of hours then.  He also remembers the May 2002 hospitalization.  According to Martin, his wife has a very low energy level and sleeps only a couple of hours at night.  She stays to herself and her worry and anxiety is continuous.  Her memory is “not near as good as it used to be.”  He does not understand depression, but “not sleeping at night and crying all the time ain’t good.”  She does a little housework.  He said that he too talked to Pat Killean “a time or two” and Killean said they did not need to worry, that claimant would always have a job.  

Patrick Killean testified on behalf of the defendants.  He has been the safety manager for the past eight years.  He takes care of safety, health and wellness issues including workers’ compensation.  He said that claimant worked on the fruit line up until her surgery and thereafter had light duty restrictions.  According to Killean, the restrictions would not allow claimant to return to the production line.  Claimant was provided with light duty work in various departments, but the light duty work would run out and claimant would have to be transferred to another department. 

He also testified that he made arrangements for physical therapists to evaluate claimant’s job and to see if there were any jobs that claimant could do with or without modifications.  He said that the physical therapists were about 15 minutes late and arrived at 2:15 pm.  At 2:25 pm claimant told Killean that she could not stay and he told her that it was to her benefit to stay while the evaluation was being done.  Claimant still would not stay at work.  

In May 2002 he met with claimant and discussed the fact that she was not getting any better and that since all the jobs on the fruit line were the same, she agreed that she could not perform those jobs.  General Mills continued to accommodate claimant with light duty until August of 2002.  He had run out of work to give claimant and she had been on light duty for 17 months.  During that time, claimant’s regular job had not been filled and it was necessary that someone be hired that could do the job.  He said a transition plan was worked out and she was given the option to pursue vocational rehabilitation. 

On cross-examination, Killean said that he makes decisions on workers’ compensation in conjunction with the insurance carrier and that he is privy to the claimant’s medical records.  He agreed that there is a duty to investigate a workers’ compensation claim.  He was aware of Dr. Whitters’ involvement in February of 2005 and he knew he could contact Dr. Whitters, but he did not.  He did not know that he could have claimant evaluated by a psychiatrist of his choice.  He agreed that the defendants should not have denied claimant’s requests for admissions four and five and he knew about the opinions of both Dr. Whitters and Dr. Neiman on causation.  He knew claimant was making a claim for workers’ compensation benefits on account of her depression.

On re-direct examination, Killean testified that the claimant missed 55 days of work in 1999 and 132 days in 2000.

There are some documents from claimant’s personnel file that are part of the record in this case.  Claimant’s Exhibit 9, page 1, is a letter from Roshny Mampilly, Assistant Human Resources Manager to The Reed Group, dated August 15, 2002, indicating that claimant was unable to perform any production job and that there were no other light duty jobs available.  There are also records that indicate that claimant earned very high wages while she worked for the employer.  In 1999, claimant earned $92,045.70.  (Cl. Ex. 9, p. 5)  In 2002, her income dropped to $28,406.94.  (CL. Ex. 9, p. 5)  In 1999, claimant worked an average work week of 80.868 hours per week.  (Cl. Ex. 9, p. 6)  

CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Since claimant has impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in section 85.34(2)(a) - (t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lbr. Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005).

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner must impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

The first issue to be determined is the nature and extent of the claimant’s permanent disability as a result of her injury of July 18, 2000.  Claimant alleges that as a result of the initial injury to her left hand, she developed debilitating depression.  If the claimant is correct, then her disability is beyond the schedule and she is entitled to industrial disability.  Claimant alleges that she is, in fact, permanently and totally disabled.  Defendants assert that claimant has a left hand injury and that her depression is not causally connected to her employment with General Mills, but rather is related to factors independent of her employment such as the death of her mother and sister, familial turmoil, and health concerns. 

Although defendants phrase the causation issue in terms of the claimant’s employment with General Mills, the causation issue is more properly understood as whether claimant’s injury is a proximate cause of any permanent disability produced by her recurrent major depressive disorder.  In other words, has the claimant's physical injury to a scheduled member resulted in a compensable, permanently disabling mental injury? 

A review of claimant’s medical records indicates that claimant’s diagnosis as of her May 2002 inpatient hospitalization was major depressive disorder, recurrent.  As of March 3, 2006, her diagnosis was major depressive disorder with obsessional features.  The use of the word “recurrent” is an acknowledgement that claimant has suffered previously from depression.  Certainly, claimant's depressive symptoms were similar in each episode.  Notably, claimant had difficulties with concentration and a sense of worthlessness.  Her eating habits were erratic.  There was suicidal ideation, which was significant enough to cause her to be hospitalized as an inpatient.  Each of these symptoms is consistent with the diagnosis of major depression and might well be expected in any episode of major depression.  
The record does reflect that claimant had depression related symptoms as late as November 1999.  Nevertheless, claimant was able to work and did work an extraordinary number of hours prior to her injury.  She earned a substantial income as a result – over $90,000.00 in 1999 alone.  

The presiding deputy commissioner found that claimant credibly testified that her work gave her life meaning.  On de novo review that finding is affirmed. This claimant's personal sense of worth was tied to her ability to be part of a work team and earn a salary.  Even when her treating physicians told her that she needed to cut back her hours or look for different work to preserve her health and to treat her left hand condition, she continued to press on.  When on light duty, she clung to the hope of returning to her regular fruit department work where she had been so productive in the past.  
Given these facts, the opinion of Dr. Whitters that the work injury of July 18, 2000 was a substantial contributing factor in bringing about claimant’s current level of depression is convincing.  Claimant’s left hand injury led directly to her surgery, her continuing pain and her functional limitations, which in turn necessitated the imposition of permanent restrictions.  After these were imposed, claimant was never allowed to return to production work on the fruit line.  At that point, the job that had become the source of her personal worth was gone.  When the employer felt it could no longer accommodate claimant with light duty or provide her a permanent production job within her restrictions, it terminated her from her long-term employment.  The records of the mental health professionals who have treated claimant are replete with references to the injury and the events just described.
It is thus concluded that claimant’s ongoing left hand and arm pain, her unsuccessful treatment for her left hand and arm condition, her functional limitations related to that condition, and her inability to return to regular work as a result of restrictions imposed related to that condition, all are sequelae of her original scheduled member physical injury such that that the injury is a substantial contributing cause of claimant’s current level of depression.  It is further concluded that the record evidence establishes claimant's current level of depression clearly is significantly greater and more disabling than the level of depression claimant had experienced prior to her physical injury to her left hand.  Accordingly, claimant’s injury extends beyond the schedule and is to be compensated for loss of earnings capacity pursuant to Iowa Code section 85.34(2)(u). 
Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935).

A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).

The cumulative trauma injury to claimant’s left hand led to permanent restrictions. The employer subsequently terminated her from her job.  After the left hand injury, claimant had another onset of depression, which has persisted despite medication and psychotherapy.  Claimant cannot concentrate and has memory difficulties.  Her mood and energy level are low.  She has developed obsessions that seem to greatly interfere with her ability to work with other persons.  Her treating psychiatrist consistently has questioned her ability to be competitively employed.
Despite those opinions, claimant has sought other work.  She found one job at Steiner Construction based on the secretarial and office support staff skills listed on her resume.  She was let go after one week because her memory and cognitive difficulties prevented her from performing the office support work tasks for which she otherwise has experience, education, and training.  Claimant then struggled on and found what could be characterized as make work apparently proofing and assembling documents for an attorney four hours per day.  She never could perform this job to her boss' satisfaction and he told her she made him "crazy".  Eventually she was terminated.  She has made an effort to find other like jobs, but given the brevity of her employment at Steiner Construction and her termination from her law office activities, she is not likely to succeed in similar employment even should she find a job. 
 Dr. Neiman had opined that part-time secretarial work was a reasonable option for claimant as would selling or other employment involving non-repetitive job duties.  Clearly, Dr. Neiman did not perform a mental status examination of claimant before giving this opinion.  
Claimant is 47 years old.  In other words, 20 years must pass before she attains the current regular social security retirement age.  Given that, rehabilitation to other work would be desirable if possible.  Unfortunately her ability to concentrate and her memory troubles indicate that retraining would be exceedingly difficult.  Her claim that she has not retained her executive secretarial skills on a sufficient level to be employable from them was borne out by her attempts to actually use those skills in two different jobs.  She obsesses constantly, she rarely sleeps at night, and she cries all the time.  At hearing, she ended her direct testimony by expressing a death wish.  None of these behaviors is compatible with the level of social functioning required for sustained competitive employment.  

It is thus concluded that that claimant is permanently and totally disabled because, while not leaving her wholly helpless, claimant's injury has disabled her from performing either the factory production or the office support staff work for which her experience, training, education, innate intelligence, and physical capacities would otherwise permit her to perform.  
As claimant has established that she is permanently and totally disabled under traditional principles, an odd lot worker analysis is not necessary.

The next issue concerns whether the defendants are entitled to a credit for the sum of $55,133.91 for benefits paid pursuant to Iowa Code section 85.38(2).  That section of the code states, in part, as follows:

In the event the employee with a disability shall receive any benefits, including medical, surgical, or hospital benefits, under any group plan covering nonoccupational disabilities contributed to wholly or partially by the employer, which benefits should not have been paid or payable if any right of recovery existed under this chapter . . . then the amounts so paid to the employee from the group plan shall be credited to or against any compensation payments, including medical, surgical, or hospital, made or to be made under this chapter, . . . The amounts so credited shall be deducted from the payments made these chapters.  Any non-occupational plan shall be reimbursed in the amount deducted.  This section shall not apply to payments made under any group plan which would have been payable even though there was an injury under this chapter . . . 

The only evidence in the record concerning a credit under Iowa Code section 85.38(2) is Defendants’ Exhibit M, which was represented as a list of long-term disability benefits paid claimant from January 30, 2003 through August 13, 2004.  No testimony or other evidence was received concerning the benefits paid out, however.  The deputy correctly stated that the defendants must provide evidence, which establishes that the group plan qualifies for the desired credit.  In this case, the record is wholly devoid of evidence that the plan covered only nonoccupational disabilities as well as of evidence that the employer contributed to the plan.  Absent this evidence, defendants have not established that the long-term disability benefits paid to claimant and set forth in Exhibit M were paid under a qualifying plan such that defendants are entitled to the credit for which Iowa Code section 85.38 (2) provides.  
The next issue is whether the claimant is entitled to any penalty benefits pursuant to Iowa Code section 86.13 because defendants failed to conduct a reasonable investigation of her claim for workers’ compensation benefits on account of her recurrent major depression.  Essentially, defendants assert that so long as they can come up with some reasonable excuse to withhold benefits from claimant, penalty benefits are never appropriate.  Defendants are misstating the Iowa workers' compensation law. 

The law clearly imposes a duty on defendants to make a reasonable and timely investigation of any claimed workers' compensation injury of which they have notice.  At the very latest, defendants had notice that claimant claimed a relationship between her then current level of depression and her July 18, 2000 work injury when claimant filed her original notice and petition on May 9, 2005.  At that point, they had a duty to investigate the claimed relationship and their potential liability for any related disability or need for medical care. 
Defendants made no attempt to address that duty.  Instead, defendants answered by admitting the injury date and denying disability to the left hand and by way of depression.  Such an answer may well have been appropriate early on, given the requirement that defendants timely respond to the claimant's original notice and petition.  The mere fact that notice of the claim arises because claimant commenced litigation does not dispense with defendants' obligation to investigate the claim for benefits, however.  In such cases, defendants remain obligated to investigate the claim.  Indeed, they can only continue to properly defend against the claim so long as a duly diligent investigation continues to show a reasonable basis for denying the claim.  In this case, contrary to that principle, defendants immediately took an adversarial stance as regards claimant's claim that her physical injury to her hand has substantially aggravated her depression.  Defendants invested all their resources into defending and maintaining that stance.  Defendants never attempted to inquire as to its correctness and they never altered from it. 
Indeed, defendants disingenuously attempted to reframe the issue as whether claimant's depression was causally related to her employment.  Such reframing was clearly done in an attempt to create a logical fallacy by raising the inference that claimant's claim was to be judged by the standards of a mental/mental injury.  Both a reasonably competent claims adjuster adjusting in the state of Iowa or a workers' compensation attorney practicing in the state of Iowa clearly would have had notice from claimant's petition that she was claiming that her disabling depression was a non-scheduled member sequela of her left-hand injury.  In other words, that she was claiming a physical/mental injury, which is not subject to the same legal causation standard of a mental/mental injury.  Since a reasonably competent claims adjuster would be expected to have notice of this from the claimant's petition, the claims adjuster would have a duty to inquire further as to whether claimant's left hand injury could have brought about her claimed disabling depression.

Furthermore, defendants could not cast off their duty to investigate claimant's claim that her left arm injury was a substantial factor in bringing about her current level of disabling depression simply by stating that they were aware that claimant had had at least one previous episode of major depressive disorder.  Reasonably competent claims adjusters that handle claims in the state of Iowa know that pre-existing conditions become compensable work injuries when the work injury or its sequela substantially aggravates the condition.  In the original notice and petition, claimant alleged industrial disability, permanent total [disability] and odd lot as disputed issues.  Each of these allegations raises an inference that the depression, on which claimant bases her claim for benefits differs substantially from the depressive symptoms she experienced during her work years at General Mills.  A reasonable claims adjuster would have investigated further in this regard.  Herein, defendants did not do so.
In summary, defendants had a duty to investigate the question of whether the hand injury and its after-effects had materially and substantially aggravated claimant's earlier depression such that it was as debilitating as she claimed in her original notice and petition.  Defendants wholly disregarded that duty.  Instead, they utilized their resources stonewalling claimant's claim for benefits.  The record of medical evidence in the file establishes without contradiction that claimant’s depression was proximately caused by her work injury of July 18, 2000.  Defendants had “an affirmative duty to conduct a reasonable investigation.”  Squealer Feeds v. Pickering, 530 N.W.2d 678, 683 (Iowa 1995); Boylan v. American Motorist Ins. Co., 489 N.W.2d 742, 743 (Iowa 1992).  Defendants set forth no reasonable basis for their failure to either secure a favorable medical opinion regarding the issue of causation of claimant’s depression or to pay benefits.  Defendants’ suggestion that their deficiencies in investigating the claim were not “deliberate” in nature is closer to an admission than a valid defense against claimant’s request for a penalty assessment.  A substantial penalty is clearly in order.
Defendants terminated claimant on August 12, 2002.  Neither of her two job attempts could be considered substantial gainful employment.  By the hearing date of April 12, 2006, 190.714 weeks had passed, in which claimant was entitled to and received no weekly indemnity benefits from defendants.  The monetary value of 190.714 weeks of accrued benefits is $145,353.80.  A penalty in the monetary amount of $72,676.90 is allowable.  The undersigned finds that a penalty of $50,000.00 is sufficient to penalize defendant Liberty Mutual for their unreasonable claims handling in this claim.  Such a significant penalty is further justified by the carrier’s prior record of penalty assessments in the state of Iowa.  As claimant set forth in an exhaustive list, Liberty Mutual Insurance has had well over 35 prior penalty assessments in the state of Iowa since 1993.  Such a record of prior penalties is a proper factor in assessing a penalty.  Meyers v. Holiday Express Corporation, 557 N.W.2d 502 (Iowa 1996).
IT IS THEREFORE IT IS ORDERED that the proposed decision of the presiding deputy commissioner is AFFIRMED and MODIFIED in part and REVERSED in part and that the following is ordered:

That defendants, General Mills, Inc., and Liberty Mutual Insurance Company, shall pay to claimant, permanent total disability benefits at a rate of seven hundred sixty-five and 02/100 dollars ($765.02) per week during her period of permanent total disability; 

That defendants shall reimburse claimant for any benefits that have been underpaid; 

That defendants shall pay interest as provided in Iowa Code section 85.30; 

That all accrued benefits, including any underpayment of weekly benefits, shall be paid to claimant in a lump sum plus interest;

That defendants are entitled to a credit for any workers’ compensation disability benefits previously paid;

That defendants shall pay the sum of fifty thousand dollars ($50,000.00) in penalty benefits pursuant to Iowa Code section 86.13; 

That defendants shall pay the costs of this matter including the transcription of the hearing; and

That defendants shall file subsequent reports of injury as required by this agency.

Signed and filed this 30th day of April, 2007.

           ________________________






       CHRISTOPHER J. GODFREY
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