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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

BARRY GUSTIN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No. 5007526

GLENWOOD RESOURCE CENTER,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :                Head Note Nos.: 1803,1806


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

STATEMENT OF THE CASE

This is an appeal by claimant from an arbitration decision that denied his claim for permanent partial disability compensation.  Claimant challenges the denial on appeal.  

The findings of fact and conclusions of law made in the arbitration decision are adopted and incorporated herein except as hereinafter modified.

Barry Gustin sustained an injury to his left shoulder on January 3, 2001, for which he was awarded 125 weeks of compensation for permanent partial disability payable commencing April 26, 2001.  The injury in this case occurred on January 4, 2002, during the period of time when permanent partial disability compensation was payable for the 2001 injury.  Iowa Code section 85.36(9)(c) directs that the disability from the 2001 injury be apportioned from the disability payable for this injury.  Mycogen Seeds v. Sands, No. 03-0331 (Iowa filed August 11, 2004), Excel Corp. v. Smithart, 654 N.W.2d 891 (Iowa 2002).

The last paragraph in the findings of fact of the arbitration decision is removed and replaced with the following:

Barry Gustin now has two partially disabled shoulders.  The right shoulder injured in 2002 was a rotator cuff tear that could not be repaired and is more severely damaged than the left that was injured in 2001 and that was repaired.  It cannot be fairly said that his disability did not increase.  Prior to the 2002 injury, Gustin's restrictions were for his left shoulder; now both are restricted.  Prior to the 2002 injury he could use his right shoulder to compensate for the loss of use of the left.  That is no longer true.  While he has not experienced a loss of actual earnings with this employer, it cannot be found that he has no further loss of earning capacity in the competitive labor market.  I find that Gustin has a 40 percent permanent partial disability when considering the combined effect of both of his shoulder injuries and his preexisting, work-related disabilities with this employer and his prior employer.  It was determined in a prior proceeding that the first injury reduced his earning capacity by 25 percent.  That degree of disability was appropriate under the full responsibility rule and included the combined effect of the preexisting disabilities.  I find that the second, the injury now in contention, contributed a greater amount to bring the total of the combined disability from all the work-related injuries to 40 percent under the full responsibility rule.  The injuries prior to 2001 contributed 15 percent, the 2001 injury contributed 10 percent, and this injury contributed the remaining 15 percent.

The last two paragraphs of the conclusions of law are removed and replaced with the following:

Gustin has a combined disability of 40 percent as a result of the combination of the 2001 and 2002 injuries giving him an entitlement to 200 weeks of compensation.  Under section 85.36(9)(c) the disability is apportioned between the two injuries.  He was awarded 125 weeks of compensation for the 2001 injury.  Accordingly, he is entitled to receive 75 weeks of compensation for permanent partial disability in this case, payable commencing September 18, 2003.

The order in the arbitration decision is removed and replaced with the following:

IT IS THEREFORE ORDERED that defendants pay Barry Gustin seventy-five (75) weeks of compensation for permanent partial disability at the rate of three hundred fifty-eight and 53/100 dollars ($358.53) payable commencing September 18, 2003.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter including transcription of the hearing and shall reimburse claimant for the filing fee if previously paid by claimant.

Signed and filed this 1st day of September, 2004.

           ________________________







   MICHAEL G. TRIER






       WORKERS’ COMPENSATION 
                                                                                   COMMISSIONER
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