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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

PHIL LANGE,
  :



  : 

    File No. 5019781


Claimant,
  :



  : 

        A P P E A L

vs.

  :



  :                        D E C I S I O N

ARCHER DANIELS MIDLAND
  :

COMPANY,
  :



  :                          


Employer,
  :



  :                        


Defendants.
  : 
        Head Note No.: 1402.30

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Defendant appeals an award to claimant of healing period benefits, 50 weeks of permanent partial disability benefits, and various medical costs, asserting that the presiding deputy commissioner improperly shifted the burden of proof from claimant onto defendant.  Having reviewed the record de novo on appeal and after considering the arguments of defendant the undersigned finds the presiding deputy’s award was correct and should be affirmed.  

Defendant’s assertion that the presiding deputy shifted the burden of proof from claimant to defendant is based upon the following paragraph on page six of the arbitration decision:

Indeed, the most telling evidence in this matter likely would be testimony from track three workers that corroborated or detracted from claimant's testimony.  The employer keeps records of each worker's assigned tasks.  It could have determined whether and which workers on track three were doing uncoupling activities on May 17, 2006.  Having so determined, the employer could have asked these workers whether any of them remembered the incident claimant described.  The employer either failed to do that further investigation or failed to introduce its results into evidence.  In either event, the failure to produce evidence in that regard is construed against the employer since the employer had the means and opportunity to develop and present such evidence.
It is noted that the presiding deputy first found that both medical opinions in the record relate claimant’s injury to the May 17, 2006 work incident.  The deputy further noted that claimant has provided a consistent history of the injury in both the medical records and in his testimony.  The deputy noted that claimant was a credible witness.  The mere gratuitous statement suggesting that it hurt the credibility of defendant for failing to produce some evidence to counter the overwhelming evidence in the record cannot be found to have “shifted the burden” of proof onto defendant.  The near unanimous weight of the evidence in the file supports the deputy’s finding that claimant’s injury arose out of the May 17, 2006 work incident.

IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED with the added analysis in this decision.

Defendant shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 8th day of September, 2008.

           ________________________






       CHRISTOPHER J. GODFREY
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