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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

AMY JO OLSON,
  :



  :          File No. 1299181


Claimant,
  :


  :

vs.

  :       A R B I T R A T I O N



  :

WAL-MART, INC.,
  :            D E C I S I O N



  : 


Employer,
  :


Self-Insured,
  :


Defendant.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Amy Jo Olson, has filed a petition in arbitration and she seeks workers’ compensation benefits from self-insured defendant employer, Wal-Mart Stores, Inc., on account of an injury of August 3, 2000, which arose out of and in the course of her employment.  The case was heard before the undersigned on August13, 2002, at Cedar Rapids, Iowa.  The evidence in this case consists of the testimony of claimant, claimant’s exhibits AA-GG, defendant’s exhibits A-G and J, and joint exhibits 1-9.  The testimony of Dee Elridge and Barb Quigley was given an offer of proof and not considered as part of the record herein by the undersigned in rendering this decision.  Their testimony was excluded for reasons outlined in the transcript.  In summary, because there was no notice to claimant that those individuals could be or would be called to testify.  The case was considered fully submitted at the close of the hearing and both parties filed excellent post hearing briefs.

ISSUES

The issued presented for resolution are:

1. The extent of claimant’s entitlement to permanent partial disability benefits; and

2. Whether claimant is entitled to payment of penalty benefits pursuant to Iowa Code Section 86.13.

FINDINGS OF FACT

The undersigned having heard and considered all of the evidence received at the hearing makes the following findings of fact:

Claimant, Amy Jo Olson, was born on April 15, 1966, and on the date of the hearing was 36 years old.  She graduated from high school in 1984 and thereafter attended cosmetology school for one year.  In 1994, the claimant received an AA degree from Kirkwood Community College in Cedar Rapids and has also attended two semesters at the University of Iowa.

The claimant’s work history includes work at her parents’ bowling alley while she was in high school and work managing an NCO club while her husband was based in Germany while in the military.  The claimant has also attempted to sell vacuum cleaners.  She has worked in a real estate office, operated a sewing and bridal boutique business and worked for a Pizza Hut store, where she rose from a delivery person to store manager.  Claimant began her employment with defendant employer Wal-Mart in November of 1999.  At the time of a work-related injury, the claimant was employed as an inventory control specialist and she was required to restock and rotate stock in the high traffic retail areas of the store, including stocking the incoming freight into the warehouse areas in the back of the store.

On August 3, 2000, the claimant sustained an injury when she and a coworker were attempting to move a 27-inch television off of a shelf 16 feet or more above the ground.  The television fell off the shelf and struck her in the head and shoulder.  Although claimant testified at hearing that she sustained a loss of consciousness, emergency room records indicate that the claimant did not lose consciousness at the time of the injury.  In the emergency room the claimant underwent cervical spine X‑rays and a CT scan of the head, both of which were negative.  (Exhibit 1, pages 1-3)  There were no signs of any neurologic injury identified and the claimant was released to go home that same day with instructions merely to take Tylenol for her headache symptoms.  (Ex. 1, p. 1)

Claimant’s medical treatment has included a course of physical therapy for complaints of pain in her left trapezius muscles and paraspinal muscles.  Chest X‑rays done have been normal.  Claimant’s primary treating physician has been Ray Miller, M.D., who has taken her off work for lengthy period of time.  Dr. Miller referred the claimant for an MRI of her cervical spine which was performed on August 24, 2000.  The MRI was normal.  (Ex. 1, p. 6)  Claimant remained off work from August 24, 2000, through September 25, 2000, during which time she underwent a course of occupational therapy, which was discontinued by Dr. Miller because it did not appear to be helping her.  (Ex. 2, p. 18)  Because claimant continued to complain of pain, Dr. Miller referred her for an neurologic evaluation with Neurologist Eric Streib, M.D., on October 6, 2000.  Dr. Streib found claimant to have an entirely negative examination for neurologic symptoms.  (Ex. 5, p. 3)  Dr. Streib then assessed the claimant as having sustained chronic pain syndrome developing pain behavior and probable overuse of pain medications.  (Ex.5, p. 5)  By this time claimant’s complaints of pain and lack of range of motion of her neck continued and Dr. Miller referred her for a SPEC bone scan of the cervical and thoracic spine.  (Ex. 2, p. 23)  The bone scan completed on October 27, 2000, was normal.  (Ex. 1, p. 7)  In light of the lack of objective findings, Dr. Miller then referred the claimant for an evaluation with a neuro psychologist, Michael March, Ph.D., for treatment of a potential chronic pain problem.  (Ex. 2, p. 20)

The claimant was first seen for evaluation by Dr. March on November 20, 2000, at which time he diagnosed her as suffering from an adjustment disorder with a depressed mood.  (Ex. 6, p. 2)  Based upon Dr. March’s recommendation, the claimant was prescribed Zoloft for her depressive symptoms by Dr. Miller.  (Ex. 2, p. 30)  Claimant continued to treat with Dr. March through March of 2002, showing overall symptom improvement with her depression.  (Ex. 6, pp. 1-34)

By December 20, 2000, Dr. Miller had noted slow improvement in claimant’s symptoms and he referred her for a second course of physical therapy.  (Ex. 2, p. 30)  Dr. Miller further noted that he had reviewed a videotape dated November 27 and 28, 2000, which showed the claimant driving a car, scraping frost off the windows, and engaging in cervical spine motion that appeared to be better than what he had seen upon evaluation in the clinic.  (Ex. 2, p. 31; Ex. J).  Dr. Miller planned to release the claimant to light-duty work at four hours per day as of her next follow-up appointment.  (Ex. 2, p. 31)

Claimant was released to return to light-duty work at four hours per day effective January 4, 2001.  (Ex. 2, p. 37)  Claimant testified that she did not return to her former position doing inventory work but was assigned various duties that were within her restrictions.  Claimant concluded her physical therapy program on January 17, 2001, and was switched over to home exercises and prescribed the use of a TENS unit, which she testified that she continued to use to date of hearing.  (Ex. 2, p. 38)  By January 31, 2001, claimant continued to work four hours per day within her restrictions, but also continued to complain of headaches and limited range of motion in her neck.  (Ex. 2, p. 41)  Dr. Miller referred the claimant for an occipital block injection at the St. Luke’s Pain Clinic, which she underwent on February 7, 2001.  (Ex. 2, p. 41; Ex. 8, p. 2)  Claimant testified that she received little help from the injection.  In a follow-up, Dr. Miller instructed the claimant to discontinue use of the cervical collar and TENS unit and to continue under the light-duty restrictions, but increased her work schedule to six hours per day.  (Ex. 2, p. 41)  Because claimant had not had any dramatic improvement with treatment since her injury occurred, Dr. Miller referred her for a second evaluation opinion.  (Ex. 2, p. 44)

The claimant received a facet joint injection by Douglas T. Sedlacek, M.D., on February 26, 2001.  (Ex. 8, p. 8)  Between April 11, 2001, and August 22, 2001, the claimant underwent various injection treatments, including medial branch blocks, radiofrequency lesioning, epidural steroid blocks, and a botox injection.  (Ex. 8, pp. 11-36)  Claimant testified that she received some temporary improvement from some of her pain symptoms with these injections, but has had no significant permanent improvement to her pain, despite all forms of treatment.

In a report dated March 7, 2001, Dr. Miller opined that in light of claimant’s normal objective findings, he had no explanation for her continued subjective complaints of pain, headaches and dizziness.  (Ex. 2, p. 52)  Dr. Miller pointed out, and the record does support his conclusion, that this claimant has been extensively evaluated without any objective physical findings.  He determined she had reached maximum medical improvement on March 7, 2001.  (Ex. 2, p. 52)

The claimant has continued to undergo various injection treatments with John P. Parks, M.D., Dr. Sedlacek’s partner, from approximately November of 2001 through May of 2002.  (Ex. 8, pp. 37-47)  The claimant testified that she has not significantly improved with any of these injections.

On August 24, 2002, the claimant was promoted to a department manager in the crafts and fabrics departments at Wal-Mart.  On her September 10, 2001, appointment with Dr. Miller, she reported that she had been working eight hours per day in that position (exhibit 2, page 60).  Dr. Miller revised claimant’s work restrictions to an eight-hour workday with a permanent ten-pound lifting restriction and a restriction against any forceful pushing or pulling and a limitation on overhead reaching.  (Ex. 2, p. 60)  Claimant was instructed to continue treatment with Dr. March and Dr. Sedlacek and was to return for a follow-up with Dr. Miller as needed.  (Ex. 2, p. 62)  In an opinion later dated October 28, 2001, Dr. Miller retracted his prior opinion that claimant had not reached maximum medical improvement and now opined that because she continued to treat with some improvement, he did not believe she had reached maximum medical improvement.  (Ex. 2, p. 63)  Dr. Miller has only seen claimant on one occasion since September 10, 2001; however, he continues to be involved in her care by way of coordination with Dr. Sedlacek and Dr. March.  

By June 5, 2002, Dr. Miller opined in a supplemental report that claimant’s recovery had plateaued and that her present treatment with Dr. Sedlacek and Dr. March was for maintenance of her condition with no changes in her medication, the claimant had reached maximum medical improvement as of March 31, 2002.  (Ex. 2, p. 66)  Dr. Miller further provided claimant with an impairment rating of eight percent to the whole person based upon the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.  (Ex. 2, p.  66)  Dr. Miller referred claimant for a functional capacity examination, which was conducted on June 18, 2002, and provided claimant with permanent work restrictions in the ten-pound range with some variations depending upon the height and locations of lifting.  (Ex. 4, pp. 7-9)  Claimant underwent an unpersuasive independent medical evaluation with Richard Neiman, M.D., June 14, 2002.  Dr. Neiman’s report, examined by the undersigned during the course of the alternate medical care petition as well as in the course of this evidence, is unpersuasive.  It is clear this claimant has been thoroughly evaluated by a number of physicians.  Dr. Miller has referred her whenever her symptoms have warranted it and every objective test has been negative or normal.

Claimant voluntarily bid into the manager position and believes that she is, based on her education, skills, and prior work experience, qualified for the position.  The claimant has been working eight hours per day since August 21, 2001, and she is now earning $11.33 per hour as opposed to the $9.87 per hour she was earning at the time of her injury.  Although employees are sometimes available to assist claimant with her difficulties with lifting, there are times when no other employees are available.  No one from defendant employer’s place of business has instructed claimant to violate her work restrictions.  It appears that the claimant violates the work restrictions of her own accord when she has to on occasion.  Claimant’s job as a department manager is primarily supervisory in nature and she has the ability to delegate duties to those who work for her as opposed to performing those physical tasks herself.  (Ex. 2, pp. 10-15)

Claimant’s benefits were suspended for six days by defendant employer and then subsequently reinstated.  The claimant was then paid for that suspended period at a later date.  (Ex. F)  Claimant argues, and credibly so, that there was no basis for the suspension of her benefits.  Additionally, claimant points out that her weekly workers’ compensation benefits were paid at an incorrect rate.  On the hearing report, the parties stipulate that the claimant’s properly weekly workers’ compensation benefit rate is $282.70.  Defendant employer paid healing period benefits at a rate of $271.66 per week for 22 weeks.  (Ex. H, p. 1)  The defendants continued to pay an incorrect rate of temporary partial disability benefits from January 16, 2001, to March 1, 2001.  No attempt was made to rectify the discrepancy until Attorney Spellman’s letter of June 17, 2002, (Ex. I, p. 1), where she offered to recalculate previous disability payments to reflect the correct rate and interest.  Those payments made from August 31, 2001 through February 22, 2001 at the rate of $276.06 per week (defendant’s exhibit h, pages 1 and 2).

The parties have agreed that the underpayment of healing period benefits for the period for which claimant was totally disabled is $263.63.  (Ex. I, p.8; Ex. I, p. 12)  It is clear from defendant’s exhibit G1 and defendant’s exhibit G3 the calendar which shows the dates that claimant actually worked when on her four hours of restricted duty, that she worked more days and hours than she had been scheduled.  Defendant employer suspended benefits when their own records clearly indicated that claimant had done nothing wrong.  Claimant alleges, credibly so, that without any investigation, documentation, or notice on March 1, 2001, defendant suspended her benefits immediately.  (Ex.G, p. 5)  It was not until March 7, 2001, that defendant’s attorney wrote to Dr. Miller repeating the false claim that the claimant, although scheduled to work four hours a day within her restrictions, had, on numerous occasions, failed to do so.  No dates or times were specified in the letter to Dr. Miller.  There is no credible evidence that this claimant ever refused to accept suitable work.  It was not until June 17, 2002, that defendants acknowledged they had wrongfully suspended claimant’s benefits.  (Ex. I, p. 1)  The parties have agreed that the underpayment of healing period benefits for this period for claimant wherein she was partially disabled is $2,523.53 (exhibit I, p. 8; Ex. I, p. 12)  It is clear from claimant’s brief that this employer has been penalized on at least six prior occasions and has had penalty benefits assessed against it.

Claimant offers the opinion of vocational rehabilitation specialist Barbara Laughlin (Ex. AA, p. 10), who opines that claimant has sustained a 50 to 65 percent decrease in access to the job market as a result of her injury and work restrictions.

The claimant currently takes a number of prescription medications, including Nurotin, Vioxx, Zanaflex, Zoloft, Amitriptyline, Lortab, Tylenol, and Excedrin, as well as using a TENS unit.  The report of Barbara Laughlin is not particularly persuasive as the undersigned finds that most often a vocational rehabilitation expert finds or writes a favorable report for whomever has hired that person.

CONCLUSIONS OF LAW

The first issue to be determined is the extent of claimant’s entitled to permanent partial disability benefits.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The claimant has sustained an injury which has not required any surgical treatment although she has undergone extensive medical testing as well as numerous injections and nerve treatment.  What is troublesome about claimant’s treatment is the very obvious lack of any objective findings to support her continued subjective complaints of pain.  Only one impairment rating is listed in the file; that is  eight percent from claimant’s primary treating physician, Dr. Miller.

The claimant is still employed by defendant employer in a job that primarily does comply with her work restrictions.  Claimant makes more money now per hour than she did at the time of her injury.

Claimant has clearly evidenced an ability to achieve successful educational goals as is evidenced of her AA degree from Kirkwood Community College.  Claimant is currently employed in a job that is less physically demanding than the one she had at the time of her injury.

Having considered all of the factors that comprise industrial disability and not just those outlined above, the undersigned determines that the claimant has sustained a 40 percent industrial disability.

The final issue to be determined is the extent of claimant’s entitlement to penalty benefits pursuant to Iowa Code Section 86.13.

Iowa Code section 86.13 provides in part:


If a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the workers’ compensation commissioner shall award benefits in addition to those benefits payable under this chapter, or chapter 85, 85A, or 85B, up to fifty percent of the amount of benefits that were unreasonably delayed or denied.

The application of the penalty provisions does not turn on the length of the delay in making the correct compensation payment.  Any delay without reasonable excuse entitles the employee to benefits in some amount.  “In the absence of a reasonable excuse for a delay, penalty benefits are mandatory.”  Christensen v. Snap-On Tools Corp., 554 N.W.2d 261 (Iowa 1996).  The purpose or goal of the statute is both punishment and deterrence.  Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229, 236-7 (Iowa 1996).


Certainly the clear purpose of section 86.13 is to penalize employers who do not timely pay workers’ compensation benefits.  Included among the circumstances under which the statute was enacted was the recognition that too often employees were not receiving the full amount of the compensation payable to them under the statute.  If we were to construe the statute to permit the avoidance of a penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely made or when the full amount of compensation is not paid.  Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229, 237 (Iowa 1996).

Certainly the clear purpose of section 86.13 is to penalize employers who do not timely pay workers’ compensation benefits.  Included among the circumstances under which the statute was enacted was the recognition that too often employees were not receiving the full amount of the compensation payable to them under the statute.  If we were to construe the statute to permit the avoidance of a penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely made or when the full amount of compensation is not paid.  Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229, 237 (Iowa 1996).

“In determining the amount of the penalty, the commissioner shall consider such factors as the length of the delay, the number of the delays, the information available to the employer regarding the employee’s injuries and wages, and the prior penalties imposed against the employer under section 86.13.”  Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229, 238 (Iowa 1996).

Here it is clear that the defendants have unreasonably delayed payment of claimant’s benefits, specifically her temporary partial disability benefits, in the amount of $263.63 and also in the amount of $2,523.53.  Claimant is correct when she argues that the suspension of these benefits was pretextual and no investigation was done prior to the suspension.  This is particularly obvious when it is the defendant employer’s own records which indicate that the claimant was clearly working within her work restrictions.  The benefits were also terminated without notice.  This is an employer who is not unfamiliar with the penalty provisions of Iowa Code Chapter 86.13, having been penalized by various deputies on at least six prior occasions.  Claimant is entitled to penalty benefits in the amount of 50 percent of the benefits that were underpaid to her, or a sum certain of $1,393.58.

ORDER

Therefore it is ordered that defendants pay claimant two hundred (200) weeks of permanent partial disability benefits at the stipulated rate of two hundred eighty two and 70/100 dollars ($282.70) per week commencing on the stipulated date of March 31, 2002.

That defendant pay penalty benefits in the amount of one thousand three hundred ninety three and 58/100 dollars ($1,393.58).

That defendant pay accrued benefits in a lump sum and be given credit for benefits previously paid.

That defendant pay interest on the award as governed by Iowa Code section 85.30.

That defendant pay the costs of this action and that defendants file claim activity reports as required by the agency.

Signed and filed this _____25th______ day of September, 2002.

   ________________________
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