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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MARY BROWN,
  :



  :


Claimant,
  :



  :

vs.

  :                       File Nos.
5021078


  :



5022544
ROMECH,
  :



5022545


  :


Employer,
  :                      A R B I T R A T I O N


  :

and

  :                           D E C I S I O N


  :

ZURICH INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Mary Brown, the claimant, seeks workers’ compensation benefits from defendants, ROMECH, the alleged employer, and its insurer, Zurich Insurance Company, as a result of alleged injuries on October 4, 2005; November 21, 2006 and December 1, 2005.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on May 6, 2008, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on May 13, 2008.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”.
The parties agreed to the following matters in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and ROMECH at the time of the alleged injury.

2. On October 4, 2005 or November 21, 2005 claimant received an injury arising out of and in the course of employment with ROMECH.

3. Claimant is seeking healing period benefits from June 6, 2006 through September 26, 2006 and defendants agree she was off work during this period of time.  Defendants paid healing period benefits from January 18, 2006 through February 12, 2006.  She returned to work on February 13, 2006. 

4. At the time of the alleged injuries, claimant's gross rate of weekly compensation was $542.00.  Also, at that time, she was married and entitled to two exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $363.58 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5. Medical benefits are not in dispute.
ISSUES

At hearing, the parties submitted the following issues for determination:

I. Whether claimant received an injury arising out of and in the course of employment at the times alleged; and,

II. The extent of claimant's entitlement to weekly healing period benefits and permanent disability benefits.

FINDINGS OF FACT

From my observation of her demeanor at hearing, including body movements, vocal characteristics, eye contact and facial mannerisms while testifying, in addition to consideration of the other evidence, I am unable to find claimant credible.  I do not find claimant to be a particularly honest individual.  She began her employment with ROMECH by lying on her employment application that she completed high school, when in fact she dropped out of school in 11th grade after completing only the 10th grade.  She also failed to list her most recent employment with Hawkeye Construction as a highway flag person, likely because she also failed to inform ROMECH in her pre‑employment physical of the serious work injury in 1992 she suffered at Hawkeye when she was struck by an automobile.  Her attempt to downplay that injury in her deposition and at hearing as “bad bruising” is discredited by the $30,000.00 settlement she received from the driver’s insurance.  (Exhibit P-18)  Other aspects of claimant’s lack of credibility will be discussed below.

Claimant, age 60 years, worked for ROMECH (an entity that has underwent three name changes since hiring claimant) from September 6, 1994 until the plant closed for economic reasons in the summer of 2006.  Claimant accepted an early voluntary layoff on June 6, 2006 to obtain a severance package with included cash and retraining opportunities such as obtaining a GED.  Claimant took the cash, but did not pursue the retraining opportunities.  ROMECH was a manufacturer of car parts.  Claimant was a production laborer assigned to either assembly or machine operation tasks.  

In 1995, claimant suffered a neck injury which she claimed to be work related and underwent two surgeries.  Although she subsequently returned to work, she did incur permanent restrictions of no lifting over ten pounds; no turning, twisting or bending and only sit-down jobs.  Apparently, ROMECH accommodated these restrictions for the remainder of her employment with ROMECH.  In April 1998, claimant settled her 1995 work injury claim with ROMECH in a special case settlement approved by this agency in April 1998.  Pursuant to that settlement, claimant was forever barred from claiming any further workers’ compensation benefits for any back, neck, upper extremities or body as a whole conditions arising from an injury on October 4, 1995.  (Ex. 8)
There is little dispute that claimant suffered bilateral carpal tunnel syndrome conditions in her wrists as a result of this employment in 2005.  She was off work from February 18 through February 12, 2006 to undergo two release surgeries by Ian Crabb, M.D. on each wrist.  Dr. Crabb released claimant to light-duty work on February 13, 2006.  (Ex. 2-10)  In a follow-up for the carpal tunnel problems on April 17, 2006, claimant reported continuing hand swelling and numbness problems along with neck pain.  Dr. Crabb felt that her problems were not coming from the carpal tunnel problem, but other conditions such as cervical spine.  (Ex. 2-17)  Dr. Crabb, at that time, released her to full duty use of her hands on April 17, 2006 and ordered an MRI of the neck and follow-up with a neurosurgeon for any neck pathology.  (Ex. 2-19:20)  Dr. Crabb provided a permanent impairment rating of three percent to each hand for the carpal tunnel problems.  

Claimant filed three petitions for the carpal tunnel injury alleging dates of injury of October 4, 2005; November 21, 2005 and December 1, 2005.  At hearing, claimant could not provide any significance to the October 4, 2005 injury and there was no significance to that date in the medical evidence.  The date of November 21, 2005 is the date claimant told ROMECH that her hand problems began.   December 1, 2005 was the date she reported her injury to ROMECH.  The most logical date of injury from those presented is when claimant’s problems began.  Therefore, I find that on or about November 21, 2005, claimant suffered a bilateral carpal tunnel syndrome from her work at ROMECH.  Under the AMA Guides, a three percent impairment to the hand converts to a three percent impairment to the upper extremity and two percent to the body as a whole.  Combining the left and right-sided impairments results in a combined body as a whole rating of four percent.  Therefore, I find that the work injury of November 21, 2005 is a cause of a four percent loss of use to whole person in a simultaneous injury.

Whether or not this claim is limited to bilateral carpal tunnel syndrome is a bit cloudy.  While her petitions for workers’ compensation only assert a gradual injury to her arms and hands, claimant at hearing asserted other conditions she developed after leaving ROMECH, such as another neck condition, which allegedly developed the same day she was to return to full-duty work following the carpal tunnel injuries; another wrist problem in February 2007 and a skin problem in May 2007.  The claim remains murky even after I directed claimant’s counsel to specifically set forth in a post-hearing brief what injuries or conditions are being claimed.  In claimant’s post-hearing brief, there is no mention of the left wrist problem in February 2007 assessed by Dr. Crabb as non‑work related arthritis and a tear of the TFCC (Ex. 2-26), or the skin problem diagnosed as non-work related psoriasis (Ex. O-49:51).  Consequently, I must conclude that claimant is not now asserting these two conditions are work related.  However, there was still the discussion in claimant’s post-hearing brief about continued problems to her hands caused by an alleged cervical problem.  

Upon referral from Dr. Crabb, claimant’s cervical problems in April 2006 were addressed by George Greene, M.D., a neurosurgeon.  He noted complaints of numbness in not only claimant’s hands, but in her legs.  His treatment consisted of a third surgery on the cervical spine in July 2006 to address spondylosis and disc bulging resulting in severe stenosis at the C5-6 level.  The previous fusion surgery for the 1995 injury was at the C6-7 level.  Following this surgery, the doctor noted that claimant’s bilateral hand and leg numbness completely resolved and gait was normalized.  (Ex. 4‑4)  Dr. Crabb noted a 90 percent improvement in the residual numbness in her hands following the spine surgery when he saw claimant on August 1, 2006.  (Ex. 2-22)  Finally, no physician in this case has opined that any of her most recent cervical problems are related to her employment at ROMECH.  Dr. Green did not provide even a possible cause for the C5-6 disc pathology he treated.

In November 2006, claimant suffered a laceration to her right forearm, after being kicked by a horse.  She apparently recovered from this after treatment and this injury does not appear significant to this claim. 

At hearing, claimant denies that her hand problems improved after the July 2006 neck surgery.  She denies any improvement from her care by Dr. Crabb.  She states that she still has pain and loss of grip strength in her hands and there are no jobs she can do with her hands.

In January 2007, claimant applied for Social Security disability benefits.  In her application, she only indicated that her neck and heart conditions limit her ability to work.  Although she reported some arm and hand problems, the Social Security physician who performed the Social Security evaluation only found significant neck and low back disability, although he noted persistent left wrist pain, likely the problems which arose in February 2007 and have yet to be addressed with surgery.  Social Security benefits were granted.

I am unable to find that any of claimant’s neck problems since the settlement of her prior claim with ROMECH are related to her work at ROMECH.  There is simply no evidence whatsoever of such a work connection.

While claimant may have some residual impairment from her work-related carpal tunnel injury of November 21, 2005, I am unable to find that this injury is a cause of any inability to work or any activity restrictions.  Claimant’s denial of improvement to her hands after her spine surgery, which was verified by two physicians, is more evidence of her lack of credibility.   Claimant herself apparently does not consider her hand problems an impediment to work, as she did not include such problems in her Social Security application.    
Claimant asserts essentially that the carpal tunnel problem was the straw that broke the camel’s back, rendering claimant unemployable.  I cannot agree.  She dropped out of the workforce after leaving ROMECH largely due to her past problems and problems unrelated to her hand conditions. 

Therefore, the work injury of November 21, 2005 is not a cause of permanent total disability.

Claimant also has failed to show that she was unable to return to work due to treatment of any work-related condition between June 6, 2006 and September 26, 2006.

CONCLUSIONS OF LAW

I.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).  

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Iowa Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960).
Where an injury is limited to a scheduled member the loss is measured functionally, not industrially.  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983).

The courts have repeatedly stated that for those injuries limited to the schedules in Iowa Code section 85.34(2)(a-t), this agency must only consider the functional loss of the particular scheduled member involved and not the other factors which constitute an “industrial disability.”  Iowa Supreme Court decisions over the years have repeatedly cited favorably the following language in the 66-year-old case of Soukup v. Shores Co., 222 Iowa 272, 277; 268 N.W. 598, 601 (1936):

The legislature has definitely fixed the amount of compensation that shall be paid for specific injuries . . . and that, regardless of the education or qualifications or nature of the particular individual, or of his inability . . . to engage in employment . . . the compensation payable . . . is limited to the amount therein fixed.

Our court has even specifically upheld the constitutionality of the scheduled member compensation scheme.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404 (Iowa 1994).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Graves, 331 N.W.2d 116; Simbro v. DeLong's Sportswear 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

When the result of an injury is loss to a scheduled member, the compensation payable is limited to that set forth in the appropriate subdivision of Code section 85.34(2). Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C. M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  Pursuant to Iowa Code section 85.34(2)(u) the workers’ compensation commissioner may equitably prorate compensation payable in those cases wherein the loss is something less than that provided for in the schedule.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

Evidence considered in assessing the loss of use of a particular scheduled member may entail more than a medical rating pursuant to standardized guides for evaluating permanent impairment.  A claimant's testimony and demonstration of difficulties incurred in using the injured member and medical evidence regarding general loss of use may be considered in determining the actual loss of use compensable.  Soukup, 222 Iowa 272, 268 N.W. 598.  Consideration is not given to what effect the scheduled loss has on claimant's earning capacity.  The scheduled loss system created by the legislature is presumed to include compensation for reduced capacity to labor and to earn.  Schell v. Central Engineering Co., 232 Iowa 421, 4 N.W.2d 339 (1942).

The right of a worker to receive compensation for injuries sustained which arose out of and in the course of employment is statutory.  The statute conferring this right can also fix the amount of compensation to be paid for different specific injuries, and the employee is not entitled to compensation except as provided by statute.  Soukup, 222 Iowa 272, 268 N.W. 598.

A simultaneous injury to both arms is compensated by Iowa Code section 85.34(2)(s).  Under this provision, the agency must first determine the extent of industrial disability or loss of earning capacity caused by the two simultaneous injuries.  If the injury caused a loss of earning capacity that is less than total or 100%, then the extent of the permanent disability is measured only functionally as a percentage of loss of use for each extremity which is then translated into a percentage of the body as a whole and combined together into one body as a whole value.  This is done using the AMA Guides.  If the industrial disability is total or there is a total loss of earning capacity, then claimant is entitled to permanent total disability benefits under Iowa Code section 85.34(3).  Simbro v. DeLong’s Sportswear, 332 N.W.2d 886 (Iowa 1983); Burgett v. Man An So Corp., III Iowa Industrial Commissioner Report 38 (App. November 30, 1982).

In the case sub judice, I found that claimant did not suffer a total loss of earning capacity from the injury and the injury shall be compensated only as a scheduled member.  I found that claimant suffered a three percent permanent loss of use to each arm and a total four percent body as a whole functional loss.  Based on such a finding, claimant is entitled to 20 weeks of permanent partial disability benefits under Iowa Code section 85.34(2)(s), which is 4 percent of 500 weeks, the maximum allowable weeks of disability for an injury to both arms in a single injury in that subsection.  As clamant has been paid over 25 weeks of permanency benefits, she is not entitled to further permanent disability benefits. 

Claimant's entitlement to permanent partial disability also entitles her to weekly benefits for healing period under Iowa Code section 85.34 for her absence from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work she was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  I was unable to find that clamant was off work due to a work-related condition for the time period sought for additional healing period benefits. 

ORDER

1.  Claimant shall take nothing further.

2.  Claimant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.
Signed and filed this _____29th_____ day of May, 2008.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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