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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MITCHELL LILLY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5035533
WESTSIDE TRANSPORT, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

NATIONAL AMERICAN INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Mitchell Lilly, sustained a stipulated work injury in the employ of defendant Westside Transport, Inc., on September 17, 2009, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, National American Insurance Company.
The claim was heard in Des Moines, Iowa, on February 7, 2012, and deemed fully submitted on March 19, 2012.  The record consists of Claimant’s Exhibits 1-5 and 7-9, Defendants’ Exhibits A-O, and the testimony of Lilly and Tim Whitney.
ISSUES
STIPULATIONS:
1.
Lilly sustained injury arising out of and in the course of employment on September 17, 2009.
2.
The injury caused both temporary and permanent disability.
3.
Healing period entitlement is not in dispute.

4.
Permanent disability should be compensated by the industrial method (loss of earning capacity) commencing September 30, 2010.
5.
The correct rate of weekly compensation is $508.59.
6.
Entitlement to medical benefits is not in dispute.
7.
Defendants should have credit for benefits paid (69 weeks of permanency benefits at the rate of $517.05).
ISSUE FOR RESOLUTION:
1.
Extent of industrial disability.
FINDINGS OF FACT
Mitchell Lilly, age 46, graduated from high school in 1983 and subsequently attended community college for one year, but did not graduate or attain any degree or certification.  Lilly served honorably in the United States Navy from 1984 to 1988, and in the United States Army Reserve from 1988 to 1991.

After his service in the Navy, Lilly worked a number of restaurant jobs (cooking, some management), then as a machine tool fitter for several years before beginning a succession of over-the-road truck driving jobs, including work for Westside Transport.
Lilly sustained injury on September 17, 2009, when he experienced left shoulder pain while pulling a release pin on a tandem trailer.  Subsequently, Lilly experienced radiation of pain throughout the left arm as well as occasional numbness and tingling in the hand.
After an MRI scan disclosed a tear in the anterior glenoid labrum, Lilly underwent arthroscopic surgery at the hands of Damon Petty, M.D., on December 3, 2009.  (Exhibit 4, page 3)
Unfortunately, Lilly continued to experience discomfort and, on a diagnosis of adhesive capsulitis, underwent arthroscopic anterior and posterior capsular and adhesive releases at the hands of J. Michael Kioschos, M.D., on May 19, 2010.  (Ex. 5, p. 6)
On October 12, 2010, Lilly underwent a functional capacity evaluation (“FCE”) administered by physical therapist Rob Pearce.  The results were summarized as follows:
FUNCTIONAL RESTRICTIONS
LIFTING RESTRICTIONS are recommended as follows:
Floor to Knuckle – 50 lbs Occasionally/25 lbs Frequently
Knuckle to Overhead – 25 lbs Occasionally/15 lbs Frequently
Floor to Shoulder Left UE – 15 lbs Occasionally
Carrying – 40 lbs Occasionally/30 lbs Frequently/10 lbs Constantly

POSITONAL RESTRICTIONS are recommended as follows:
Frequent Left UE Reaching below and above shoulder level Left UE deficits, compared to his right UE, were noted with shoulder range of motion, grip strength, static pushing and pulling strength, dynamic unilateral lifting to shoulder level, and repeated reaching in all planes.
CONCLUSIONS
Mr. Lilly gave consistent effort during testing.  The results of this evaluation are a RELIABLE representation of his current functional abilities.  Based on his demonstrated dynamic lifting and carrying abilities, Mr. Lilly can be classified in the MEDIUM PDC strength level for work.  Based on a formal job description provided by the employer, his former job as a Truck Driver for West Side Transport is classified in the HEAVY PDC strength level for work.  Mr. Lilly DOES NOT MEET the strength/lifting/ carrying requirements of his job.  The above lifted Lifting and Positional Restrictions are recommended for seeking gainful employment in any occupation.
(Ex. 2, p. 2)
On October 19, 2010, Dr. Kioschos declared Lilly at maximum medical improvement with this diagnostic impression: neuropathic axillary nerve left, adhesive capsulitis, articular cartilage disorder, pain chronic soft tissue on limb left upper extremity and shoulder.  Impairment was rated at 24 percent left upper extremity, convertible to 14 percent of the whole body.  Dr. Kioschos also adopted Lilly’s FCE findings as permanent restrictions.  (Ex. 5, pp. 12-13)
Lilly was discharged from employment on October 1, 2009.  (Ex. J, p. 96)  It is undisputed that, in any event, he could no longer drive for Westside Transport due to his physical restrictions.
Lilly has been seen for two independent medical evaluations, one at the request of each side.  On August 11, 2011, he was seen at his own request by occupational physician Sunil Bansal, M.D.  Dr. Bansal rated impairment for both lost range of motion (15 percent upper extremity) and axillary neuropathy (18 percent upper extremity), totaling 30 percent of the upper extremity, or, via conversion, 18 percent of the whole person.  Dr. Bansal found Lilly to be in “markedly worse” condition since the FCE, in that his shoulder was “increasingly frozen” and he was unable to lift “much weight or anything overhead.”  Dr. Bansal concluded:
a.
I would place a restriction of no lifting greater than 10 pounds based on the current left shoulder problems, along with no lifting over shoulder level to reduce the chances of further damage to his rotator cuff.
b.
No frequent lifting, squeezing, pinching, grasping, pushing or pulling to avoid further damage to his left shoulder and keep pain levels in check.
c.
No pushing, pulling greater than 20 lbs.
(Ex. 1, p. 16)
On the following day, August 12, 2011, Lilly was seen at defendants’ request by Charles Mooney, M.D.  Dr. Mooney’s specialty, if any, is unknown.  Curiously, Dr. Mooney’s range of motion measurements show significantly better range than had been measured by Dr. Bansal only one day earlier:
Dr. Bansal


Dr. Mooney
Flexion


120/123/120


145 (degrees)

Abduction


76/78/76


130

Adduction


50/50/48


-35

Extension


40/43/40


50

Internal Rotation

34/36/34


50

External Rotation

44/44/45


80
(Ex.1, p. 14; Ex. B, p. 6)
Since a patient cannot voluntarily display greater range of motion than the patient actually possesses, Dr. Mooney’s range of motion measurements are viewed as more illustrative of Lilly’s actual available range of motion.  Dr. Mooney rated impairment at 17 percent of the upper extremity, convertible to 10 percent impairment to the whole person, and adopted the activity restrictions imposed by Dr. Kioschos.  (Ex. B, pp. 7-8)  Lilly also testified that his shoulder condition is now currently to his condition at the Pearce FCE, which is better than as described by Dr. Bansal.

Currently, Lilly complaints of variable, occasional pain in the shoulder joint or shoulder blade area, sometimes radiating down the arm.  All use of the extremity tends to cause increased symptoms, including driving.  Lilly cannot sleep on the left side, now feeds himself with his right hand, and has reduced ability to participate in many activities of daily living, including cooking, cleaning, laundry, yard and garden work, hunting and fishing, and even reading newspapers (his arm shakes).
Lilly has applied for driving jobs with close to a dozen companies, but without success.  He recently began selling a form of specialty insurance, but is still very early into this potential alternative career path.
CONCLUSIONS OF LAW
Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808. 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  
The concept of industrial disability is similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  
Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §§ 81.01(1) and 81.03.  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  
An employer who chooses to preclude an injured workers’ re-entry into its workforce likely demonstrates by its own action that the worker has incurred a substantial loss of earning capacity.  As has previously been explained in numerous decisions of this agency, if the employer in whose employ the disability occurred is 
unwilling to accommodate the disability, there is no reason to expect some other employer to have more incentive to do so.  Estes v. Exide Technologies, File No. 5013809 (App. Dec. 2006).  Although Westside Transport discharged Lilly for conduct not related to his work injury, Lilly was subsequently informed that he was not eligible for rehire absent a full release from all restrictions.
This 46-year old man's injury was to his dominant left hand.  He has reduced range of motion and continuing symptoms such as to interfere with his sleeping, eating, and life in general, even beyond the obvious impact on his ability to earn.  Lilly’s work experience is as a restaurant worker, factory production worker, and truck driver.  All of these fields require significant use of the upper extremity, although not all jobs in those fields require heavy lifting.  Lilly’s difficulty driving due to residuals of his work injury essentially disqualify him from over-the-road work, although it is possible that he could do some local driving, such as delivery of light objects.  
Lilly has a high school education, but little else in the way of personal marketability.  Although defendants optimistically contend that his ability to become an insurance agent “can translate into significant earning opportunity in sales, marketing or office work positions,” (Defendant’s Post Hearing Brief, p. 6), they have not offered him any training or other rehabilitative services, not to mention a job, and cannot fairly claim that Lilly’s own efforts to better himself should work to reduce their liability.
Considering then, all factors of industrial disability set forth above, it is concluded that, by reason of the work injury sustained September 17, 2009, Mitchell Lilly has experienced loss of earning capacity on the order of fifty percent of the body as a whole, or the equivalent of 250 weeks of permanent partial disability.
ORDER
THEREFORE, IT IS ORDERED:
Defendants shall pay two hundred fifty (250) weeks of permanent partial disability benefits at the rate of five hundred eight and 59/100 dollars ($508.59) commencing September 30, 2010.
Defendants shall have dollar-for-dollar credit for benefits paid.
Accrued and unpaid benefits shall be paid in a lump sum together with statutory interest.
Defendants shall file subsequent reports of injury as required by this agency.
Costs are taxed to defendants.
Signed and filed this ____7th_____ day of May, 2012.
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