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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

REGNALD HOWZE,

  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5038623

SOS STAFFING SERVICES, INC.,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

BROADSPIRE SERVICES, INC.,
  :



  :                 Head Note No.: 1803


Insurance Carrier,
  :                                   


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE


Claimant, Regnald Howze, has filed a petition in arbitration and seeks workers’ compensation benefits from SOS Staffing Services, Inc., employer, and Broadspire Services, Inc., insurance carrier, defendants.


This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman, on October 2, 2012, at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 23; defendants’ exhibits A through N; as well as the testimony of the claimant.
ISSUES


The parties submitted the following issues for determination:


Whether the work injury of November 4, 2010, was the cause of any disability;


Whether the claimant is entitled to a running award of healing period commencing January 10, 2011;


The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u);


The commencement date for payment of permanent partial disability benefits if the claimant is not entitled to a running award;


The claimant’s weekly rate of compensation; and


Whether the claimant is entitled to penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT


The undersigned, having considered all of the testimony and evidence in the record, finds:


The claimant, at the time of the hearing, was 55 years old.  The claimant has a GED and successfully completed a truck driving school at Southwest Community College in 1989. 


The claimant’s work history consists primarily of truck driving from 1989 to 2006 and after 2006 the claimant has performed a variety of jobs in the staffing and service industry including the one in which he sustained this injury, SOS Staffing Services, Inc.  The claimant’s job at SOS Staffing Services was to load print bundles for telephone books.  This jobs required heavy lifting and repeated use of his hands to cut bands on bundles.  


On November 4, 2010, the claimant experienced pain in his left arm and shoulder which he attributes to the repetitive cutting of bands on the bundles of telephone books.  He also experienced pain in his lower back which he attributed to the repetitive bending, twisting and lifting of telephone books from a pallet on to a conveyer.  He reported those injuries to the employer on November 4, 2010 and on November 5 was directed to Concentra Medical Centers where he saw Richard Nelson, M.D.  Dr. Nelson returned the claimant to work with restrictions of no lifting over 20 pounds, no prolonged standing and/or walking longer than 20 minutes, no bending greater than four times per hour, and no pushing or pulling over 30 pounds of force.  


Dr. Nelson then referred the claimant to David Boarini, M.D., for evaluation of the claimant’s back.  Dr. Boarini had an MRI performed on January 3, 2011.  Dr. Boarini reviewed the MRI and noted that it was unremarkable.  Dr. Boarini did note that the claimant had undergone a lumbar laminectomy 15 years prior.  Dr. Boarini prescribed physical therapy which the claimant attended from January 12 to February 3, 2011.  The claimant was then discharged from physical therapy because he had not made significant improvement.  On February 9, 2011, Dr. Boarini took the claimant off of work until March 9, 2011, with a permanent lifting restriction of 25 pounds.  However, in response to a request from defense counsel on March 10, 2011, Dr. Boarini agreed:  

Thank you for discussing your patient, Mr. Reginald [sic] Howze.  You treated Mr. Howze on January 5, 2011, and again on February 9, 2011, for complaints of low back pain.  In our conference, you indicated:

1. You released Mr. Howze from your care; no follow up treatment is required.

2. Mr. Howze’s examinations and MRI were unremarkable, and he is not a surgical candidate.

3. At best, Mr. Howze sustained a temporary exacerbation of a preexisting condition which has returned to baseline or, Mr. Howze sustained a minor strain, with no resulting permanency.

4. Mr. Howze has no permanent restrictions; he is released to work full duty.  The 25 pound lifting restriction dictated after the February 9, 2011, visit was temporary, and lifted after Mr. Howze completed two weeks of work hardening.


I agree with the 4 above-mentioned statements.

(Claimant’s Exhibit 9, page 7)


The claimant denies knowledge that Dr. Boarini lifted the 25 pound restriction. 


The claimant then sought care with his own physician, Jason M. Kopp, D.O., at Broadlawns Medical Center who prescribed work restrictions of 15 pounds lifting on April 5, 2011, and then ultimately gave the claimant permanent restrictions on May 8, 2012, of no more than 25 pounds lifting and no repetitive lifting of 10 pounds from ground level.  Dr. Kopp treated the claimant conservatively with medication and physical therapy.  


The prior surgery that Dr. Boarini noted was performed by Arnold Delbridge, M.D., in 1996 when the claimant sustained a herniated lumbar disc at L4-5.  Dr. Delbridge performed a laminectomy and partial disc excision of L4-5 on the left on February 21, 1996 and another laminectomy on July 19, 1996.  The claimant had one year of physical therapy after the July 19 surgery but maintains that subsequent to that he had no further treatment or restrictions until his work injury of November 4, 2010.

The claimant went back to Dr. Delbridge for evaluation on October 4, 2011.  Dr. Delbridge opines that the claimant sustained a ten percent permanent impairment from the 1996 surgery and attributes another nine percent to the injury that the claimant sustained at SOS Staffing.  Dr. Delbridge also opined the claimant had sustained a ten percent impairment in the left upper extremity related to his work duties at SOS Staffing.  Dr. Delbridge recommended work restrictions of 25 pounds maximum lifting and no more than 10 pounds on a repetitive basis.  


The claimant underwent a functional capacity evaluation performed by Mark Blankespoor on July 2, 2012.  Mr. Blankespoor placed the claimant in the light work category of lifting 35 pounds on a rare basis and 20 pounds on an occasional basis.  Mr. Blankespoor also found deficits in range of motion and strength the left shoulder.


The claimant was also evaluated by Charles Mooney, M.D., pursuant to Iowa Code section 85.39 at the request of the defendants.  Dr. Mooney concurs with Dr. Boarini’s assessment that the claimant sustained a temporary exacerbation of an underlying degenerative disc and joint disease of the lumbar spine.  His assessment was:  

1. Complaints of ongoing chronic low back pain with evidence of degenerative disk and advanced degenerative facet disease of the lumbar spine, previous lumbar laminectomy times 2 due to herniation of “L4-5” as proclaimed by Dr. Delbridge and L5-S1 as noted on the MRI of 01/03/11.

2. Marked abnormal illness behavior with multiple Waddell’s non-physiologic findings, inconsistent behavior on examination resulting in inconsistent measurements of motion and inconsistencies on strength testing.

(Defendants’ Ex. E, p. 7)  Dr. Mooney does not attribute the claimant’s current back symptoms to the November 4, 2010 work injury.  

The claimant underwent a vocational assessment at defendants’ request performed by Lana Sellner, MS, CRC, on August 20, 2012.  Ms. Sellner concludes that the claimant is still employable regardless of whether Dr. Boarini’s or Dr. Mooney’s restrictions are considered or the functional capacity evaluation and Dr. Delbridge’s restrictions are considered.  Considering the latter restrictions, Ms. Sellner opines that the claimant would be able to perform work telemarketing, general office clerk, selective chosen security guard, customer compliant clerk, cashiering, and selective chosen assembly or production work.  Finally, if the claimant were able to obtain or renew his commercial driver’s license and pass a DOT physical she felt he should consider returning to an over-the-road truck driving position.  However, she notes that if the claimant were to do so with the restrictions proposed by the functional capacity evaluation or Dr. Delbridge he would need a job that would consist of no touch loads.  


Claimant had a vocational evaluation performed by Phil Davis, MS, on July 27, 2012.  Mr. Davis opines that the claimant has lost 60 to 70 percent of his access to his pre-injury labor market as a result of the November 4, 2010 work injury.
REASONING AND CONCLUSIONS OF LAW


The first issue in this case is whether the work injury was the cause of any disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


Based upon the opinion of Dr. Boarini the undersigned concludes that the claimant sustained only a temporary exacerbation of his preexisting back condition.  Dr. Boarini had the claimant undergo an MRI which was unremarkable.  The claimant underwent physical therapy and work hardening and ultimately Dr. Boarini released the claimant to return to work without restrictions.  The claimant’s visit to his own physician in March 2011 was after the claimant had reported sustaining a back injury the week before when his back had given out on him.  (Ex. D, p. 2)  Dr. Mooney noted the claimant had marked abnormal illness behavior with multiple Waddell’s non-physiologic findings and inconsistent behavior on examination.  Dr. Delbridge’s history taken from the claimant indicates an overstatement of the amount of time that the claimant worked and Dr. Delbridge’s report also incorrectly notes that the claimant was not working in January.  Dr. Boarini saw the claimant closest in time to the work injury and his opinion is accepted in this case.  The claimant sustained merely a temporary exacerbation of his back condition.

The next issue in this case is the extent of claimant’s entitlement to temporary total disability.

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33(1). 


The claimant was restricted from work from January 10, 2011 until March 9, 2011 when Dr. Boarini released the claimant without restrictions for return to full duty.  The claimant is entitled to temporary total disability for this time frame.

Next issue is the claimant’s weekly rate of compensation.


Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which the employee was injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.


The claimant’s rate calculation is set out in exhibit 4.  The record shows that the claimant’s normal work week was at least 36 hours.  Therefore the claimant excludes one week, the week ending October 27, 2010 where he worked 22 ½ hours.  This is representative of the claimant’s weekly earnings.  Thus the claimant’s gross weekly wage, on average, was $422.25 and the corresponding rate for a single person with one exemption is $275.20.


The next issue is whether the claimant is entitled to payment for an independent medical evaluation pursuant to Iowa Code section 85.39.


Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).


The claimant seeks reimbursement for the IME with Dr. Delbridge.  The defendants had obtained a rating which the claimant had believed to be too low and thus he is entitled to payment for the independent medical evaluation with Dr. Delbridge in the amount of $1,052.00.


The next issue is whether the claimant is entitled to additional medical care.


The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).


The record shows that the claimant’s condition was a temporary exacerbation which resolved and at this point no additional care is required.


Finally the claimant seeks penalties pursuant to Iowa Code section 86.13.


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.


(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.


Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  


Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.


Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  


When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).


The defendants paid the claimant healing period benefits from November 5, 2010 through January 10, 2011 at the rate of $261.93.  The claimant contends that this underpayment of the weekly rate is subject to penalty pursuant to Iowa Code section 86.13.  The undersigned agrees that the rate calculation which included weeks in which the claimant worked substantially less than his obvious normal work week is not reasonable.  The claimant is entitled to a penalty in the range of 50 percent for the underpayment of benefits from November 5, 2010 through January 10, 2011 thus the claimant will be entitled to a penalty on this underpayment in the range of 50 percent or $60.00.  The claimant also contends that he was not paid healing period or permanency benefits.  That issue has already been resolved unfavorably to the claimant.  However, the record does not reveal a reasonable basis for the termination of the claimant’s benefits on January 10, 2011.  The record shows that the claimant’s temporary disability continued until March 9, 2011.  So the claimant would be entitled to a penalty in the range of 50 percent for the additional $2,319.54 in benefits or a penalty of $1,150.00.


Broadspire Services is listed as the insurance carrier for this employer.  However, Broadspire Services, Inc., appears to be a third party adjuster.  The NCCI database does not have SOS Staffing Services listed as an employer.  Within 20 days of the issuance of this decision the defendants shall provide the name of the insurance carrier and verification of insurance coverage for this injury. 

ORDER


THEREFORE, IT IS ORDERED:


Defendants shall pay claimant eight point four two nine (8.429) weeks of temporary total disability for the period from January 10, 2011 through March 9, 2011 at the weekly rate of two hundred seventy-five and 20/100 dollars ($275.20).


Defendants shall pay claimant penalties pursuant to Iowa Code section 86.13 in the amount of one thousand two hundred ten and 00/100 dollars ($1,210.00) based upon the underpayment of the claimant’s weekly rate and failure to pay benefits when due.


Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.


Defendants shall reimburse the claimant for his independent medical evaluation with Dr. Delbridge in the amount of one thousand fifty-two and 00/100 dollars ($1,052.00) as well as the medical mileage he incurred for this visit.

Defendants shall within 20 days of the issuance of this decision the defendants shall provide the name of the insurance carrier and verification of insurance coverage for this injury. 


Costs of this action are taxed to the defendants pursuant to rule 876 IAC 4.33 in the amount of two thousand six hundred seventy-two and 30/100 dollars ($2,672.30).


Signed and filed this ____21st _______ day of February, 2013.
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Copies To:

Mr. Nicholas W. Platt

Attorney at Law

2700 Grand Ave., Ste 111

Des Moines, IA  50312-5215

nplatt@hopkinsandhuebner.com
Ms. Lindsey E. Mills

Attorney at Law

PO Box 36

Cedar Rapids, IA  52406-0036
cblades@scheldruplaw.com
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                 RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER








10 IF  = 11 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


