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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

SHAWN RYAN,
  :



  :                       File No. 5020691

Claimant,
  :



  :

vs.

  :                 ALTERNATE MEDICAL


  :

IOWA CONCRETE CUTTING, INC.,
  :                      CARE DECISION


  :


Employer,
  :


Defendant.
  :                  Head Note No.:  2701
______________________________________________________________________
STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The alternate medical care procedure of rule 876 IAC 4.48, is requested by claimant, Shawn Ryan. 
The alternate medical care claim was scheduled for a telephone hearing on October 11, 2010.  The hearing was recorded by means of a digital audio recorder, which constitutes the official record.  The undersigned has been delegated the authority to issue a final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code chapter 17A.19.

The record consists of claimant's testimony and claimant's exhibit 1 through 7 consisting of 10 pages.  Official notice of Iowa Concrete Cutting, Inc., v. Ryan, No. 09‑1391, filed on April 21, 2010 (Iowa Ct. App.)  Unpublished 784 N.W.2d 202 (Table) was taken as requested by claimant.  

No answer was filed by Iowa Concrete Cutting, Inc., defendants, prior to the hearing and despite an attempt by the undersigned by telephone to involve an attorney for defendant no one participated in the hearing on behalf of defendant.  The hearing was held as authorized by Iowa Code section 17A.12(3) which allows a hearing to proceed and a decision to be made in the absence of a party.  Claimant's exhibits have been numbered by the undersigned to facilitate references to the exhibits in this decision. 
ISSUE

The issue presented for resolution is whether claimant is entitled to alternate medical care he seeks, namely percutaneous tibial nerve stimulation, medication and incontinence pads as recommended by Jonathan Fialkov, M.D., and payment of certain prior medical expenses. 

FINDINGS OF FACT

The deputy workers' compensation commissioner having heard the testimony and considered the evidence in the record finds:

Shawn Ryan, claimant, sustained a work injury on July 17, 2006 while employed by Iowa Concrete Cutting, Inc., defendant.  The injury caused urinary incontinence.  (Iowa Concrete Cutting, Inc., v. Ryan, No. 09-1391, filed April 21, 2010 (Iowa Ct. App.) Unpublished 784 N.W.2d 202 (Table))  Claimant was treated by Jonathan Fialkov, M.D., a urologist, for the urinary incontinence.  (Claimant's Testimony)  

Claimant has asked defendant to pay past medical expenses including transportation expenses and co-payments.  (Exhibit 1, page 1, and Exhibit 3)  Dr. Fialkov was claimant's authorized treating doctor.  (Claimant's Testimony and Ex. 5, p. 1)  In a letter dated September 20, 2010 to claimant's attorney, Dr. Fialkov responded to a September 1, 2010 letter from the attorney and wrote:  claimant continues to be incontinent and uses incontinence pads and medication; the incontinence pads, medication and percutaneous tibial nerve stimulation are reasonable and necessary to treat claimant's ongoing incontinence stemming from the electrical shock injury he suffered at work.  (Ex. 6)  In a letter dated September 28, 2010 to defendant's attorney claimant's attorney requested defendant provide care recommended by Dr. Fialkov.  (Ex. 7, p. 1)  Claimant wants to have the treatment recommended by Dr. Fialkov.  (Claimant's Testimony)

CONCLUSIONS OF LAW

The issues to be resolved are whether claimant is entitled to the relief he seeks, namely payment of certain past medical expenses and treatment by Dr. Fialkov of medication, incontinence pads and the percutaneous tibial nerve stimulation.  


The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

A decision in an alternate medical care proceeding operates prospectively only, not retroactively.  The claimant's application for alternate care should be dismissed without prejudice when the claimant seeks payment for medical care that had been provided prior to the time the alternate medical care petition was filed.  Moline v. Nordstrom, File number 1273226 (December 21, 2000); Donisi v. Norrell, File number 1276161 (August 8, 2000); Mobayed v. AMS Services, Inc., File number 1168048 (May 20, 1997); and Massie v. Madison Avenue Dairy Queen, File number 1055168 (November 3, 1995).  

Offering no care is the same as offering no care reasonably suited to treat the injury.  Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 436 (Iowa 1997)  

Because this decision operates prospectively only no award will be made in this proceeding for payment of claimant's past medical expenses. 
Dr. Fialkov an authorized treating doctor has recommended that claimant receive medical care of medication, incontinence pads and percutaneous tibial nerve stimulation.  Dr. Fialkov has opined that these are reasonable and necessary to treat claimant's continuing incontinence condition that was caused by his work injury.  Defendant does not have the right to interfere with care recommended by its authorized treating doctor.  Defendant is not offering care to claimant and thus is not offering care reasonably suited to treat claimant's condition.  Claimant has proved he is entitled to the prospective care he seeks.  

ORDER

THEREFORE, it is ordered:

That claimant's petition for alternate care is granted in part and defendant shall provide prospective care recommended by Dr. Fialkov, namely, medication, incontinence pads and percutaneous tibial nerve stimulation.

Signed and filed this ___12th ____ day of October, 2010.

   ________________________
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