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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CYNTHIA MARTIN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5015640
GENERAL MILLS,
  :



  :             R E V I E W – R E O P E N I N G


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                      Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

General Mills and its insurer, Liberty Mutual Insurance Co., defendants (petitioners herein), seek a review-reopening of the prior award by this agency of permanent total disability benefits to Cynthia Martin in an appeal decision of April 30, 2007.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An evidentiary hearing commenced on September 16, 2009.  Only written evidence was received at this hearing.  This matter was not fully submitted until the receipt of the parties’ briefs and argument on September 23, 2009.  The exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”

ISSUE

At hearing, the only issue submitted by the parties’ issues for determination is whether there has been a change of condition to warrant a review-reopening and a diminishment in the prior award.

FINDINGS OF FACT

In these findings, I will refer to the claimant by her first name, Cynthia.  Petitioning defendants shall be referred to as General Mills

In the prior proceedings, claimant was found entitled to permanent and total disability benefits due to a psychiatric condition diagnosed by Alan Whitters, M.D., a psychiatrist, as a major depressive disorder with obsessional features precipitated and significantly aggravated by chronic pain from a work-related back injury.  Martin v. General Mills, File No. 5015640 (App., pages 11-13).  Dr. Whitters was the treating physician whose causation views were based upon the simple fact that claimant was able to work before the injury, but not after the injury.  Id., p. 9)

General Mills asserts that claimant has improved and is now employable.  This is based upon certain statements by the treating physician, Dr. Whitters, that claimant is now less depressed and less obsessive and he would encourage an attempt at employment if claimant chose to do so (Exhibit 1-50) and the views of Daniel Travel, Ph.D., a neuropsychologist, who asserts from his “objective” testing in November 2008 that claimant does not cognitive impairment and is able to seek and hold employment.  (Ex. A)

However, Dr. Whitters opined in his most recent deposition that the underlying psychiatric condition is unchanged from the time of his first evaluation in 2002.  (Ex. 1‑50)  He repeatedly states that although there has been some improvement with medication in her sleeping, depression and obsessiveness, she is not employable in a competitive setting due to her primary issues of anxiety and obsessiveness.  (Ex. 1‑54:56)  His response to the findings of Dr. Tranel is that Tranel has a different role as a psychologist who found no typical or straightforward dementia from objective testing.  Dr. Whitters explains that as the treating psychiatrist for the last 7 years, he looks at claimant’s “overall gestalt in terms of her functionality, and it is my opinion that due to her depression and extreme obsessiveness that she is unable to work in a competitive setting and presumably will never be able to do so, which results in a functional dementia or, if you will, pseudodementia.”  (Ex. 1-55)  He states that her condition is associated with her psychiatric diagnosis.  (Ex. 1-50)

General Mills also points out that claimant has refused an interview with the vocational rehabilitation counselor retained by General Mills as a showing of her lack of motivation to be employed.  However, Dr. Whitters explained that involvement in such a process filled with stress and anxiety could be harmful to her mental condition from his experience with claimant.  (Ex. 1-54)

Based on the views of Dr. Whitters, I find that there has been no change in claimant’s employability despite some limited improvement in her condition.  Dr. Whitters’s views are the most convincing given his greater clinical involvement with claimant over the last 7 years.  Dr. Tranel is only a psychologist who conducts and interprets testing and is not qualified to make or reject a psychiatric diagnosis of pseudodementia.  In any event, it is the claimant’s inability to socially interact due to anxiety and obsessiveness that led to the previous finding of total disability and that clearly has not changed.

CONCLUSIONS OF LAW

A review-reopening claim initiated pursuant to Iowa Code section 86.14(2) requires proof that, after the award or settlement, the claimant’s physical disability has increased in a scheduled member case, or his earning capacity has changed in an industrial disability case.  Although the claimant is not required to demonstrate his change in condition was not contemplated at the time of the original settlement, we emphasize the principles of res judicata still apply—that the agency, in a review‑reopening petition, should not re-evaluate an employee’s level of physical impairment or earning capacity if all of the facts and circumstances were known at the time of the original action.  Kohlhaas v. Hog Slat, Inc., ___ N.W.2d ___ (Iowa 2009).
In this case, claimant’s inability to return to the competitive workforce was found to be unchanged since the arbitration proceeding.  Therefore, the claim is denied.

ORDER

1. The petition for review-reopening is denied.

2. General Mills and Liberty Mutual Insurance Company shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.
Signed and filed this _____22nd______ day of October, 2009.
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4 IF  = 3 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


