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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PABLO LEDEZMA,
  :



  :


Claimant,
  :                     File No. 5027889


  :

vs.

  :



  :                  REVIEW-REOPENING
PROCTER AND GAMBLE,
  :



  :

            and 

Employer,
  :


Self-Insured,
  :               ARBITRATION DECISION
and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  :                 Head Note No.:  1403
______________________________________________________________________

STATEMENT OF THE CASE

These are consolidated contested case proceedings in review-reopening and arbitration under Iowa Code chapters 85 and 17A.  Claimant, Pablo Ledezma, sustained a stipulated work injury in the employ of self-insured defendant Procter & Gamble on August 20, 2008.  Pursuant to an agreement for settlement under Iowa Code section 86.13 approved by the agency on September 3, 2010, permanency was established at 7 percent of the leg (15.4 weeks of compensation).  In this review-reopening proceeding, Ledezma now seeks further benefits based on an alleged change in condition.  In a companion arbitration proceeding, Ledezma seeks benefits under the Second Injury Compensation Act from defendant Second Injury Fund of Iowa.

Both claims were heard in Des Moines, Iowa, on September 3, 2013 and deemed fully submitted on October 17, 2013.  The record consists of Ledezma’s testimony, his exhibits 1-6 and defendant’s exhibits A-L.  The record was held open for additional evidence, which was subsequently filed as Exhibit M and hereby received.

Litigation between these parties commenced on February 19, 2009.  The petition identified defendant employer as “PROCTOR AND GAMBLE.”  However, the 2010 settlement documents were captioned “PROCTER AND GAMBLE,” as was the review-reopening petition filed May 17, 2011.  The parties have, since then, used both spellings somewhat interchangeably.  This decision adopts the spelling used in the section 86.13 settlement: “Procter.”

ISSUES

STIPULATIONS:
1. Ledezma sustained injury arising out of and in the course of employment on August 20, 2008.

2. The injury caused both temporary and permanent disability.

3. Healing period entitlement is not in dispute.

4. Permanent disability (relative Procter & Gamble) should commence on May 9, 2009.

5. The correct rate of weekly compensation is $514.22.

6. Entitlement to medical benefits is not in dispute.

ISSUES FOR RESOLUTION:
1. Whether Ledezma has experienced a change in condition since September 3, 2010, resulting in greater or diminished permanent scheduled member disability.

2. Entitlement, if any, to benefits under the Second Injury Compensation Act.

FINDINGS OF FACT

Pablo Ledezma, age 42, was a production worker for Procter and Gamble on August 20, 2008.  The settlement documents approved September 3, 2010, set forth that Ledezma sustained a compensable injury on that date causing specified temporary disability and permanent partial disability of 7 percent loss to a “lower extremity” [leg] under Iowa Code section 85.34(2)(o).  In support of the settlement, the parties submitted the June 28, 2010 report of evaluating orthopedic surgeon David S. Field, M.D.  These excerpts are taken from that report:

On the basis of his assessment and evaluation, with regard to question number one, it appears that the injuries he sustained to his left knee were that of evidence of internal derangement of the lateral meniscus. There is some documentation; however, of some arthritic wear in the patellofemoral joint. A documented small, loose body was also found in the knee on the second surgery.

. . . . 

With regard to the issues relative to his patellofemoral joint, I would feel these findings were directly related to the trauma, as described, and not part of his impairment assessment.

With regard to question number four, it appears to me that he had a history of rotational trauma to his knee; typical pattern of history of trauma that would result in internal derangement. What he describes would be typical of that mechanism for trauma to the knee – i.e., meniscal pathology.

With regard to his injury, I would not feel this is an aggravation of a pre-existing problem based on the lack of history relative to that condition and the findings reported at surgery.

(Settlement documents)

According to Ledezma, he injured his knee while twisting.  He was employed as a line technician doing mostly mechanical work, although he at times ran equipment, packed product, and served to “troubleshoot” balky machinery.  Ledezma worked on his feet perhaps 90 percent of his shift.

Ledezma had three surgical procedures on his left knee prior to approval of the agreement for settlement: September 9, 2008; May 18, 2009; August 23, 2010.  In an example of conspicuously irregular procedure, the settlement documents were actually submitted prior to the third surgery (August 5, 2010), and approved shortly thereafter (September 3, 2010).  The settlement documents filed in support of the agreement for settlement failed to disclose to the agency that Ledezma would undergo additional surgery less than three weeks after filing.  The agreement apparently, if silently, assumed that Ledezma would not undergo any change in permanent disability, and will be so interpreted, since the settlement was approved subsequent to the surgery.

Following the 2010 left knee surgery, Ledezma had further symptomatic treatment from Mark Mysnyk, M.D.  In addition, he subsequently developed right knee symptoms that eventually resulted in arthroscopic surgery by Dr. Mysnyk on August 22, 2011.  (Exhibit F, page 26)  Dr. Mysnyk subsequently referred to this procedure as “non-work-related.”  (Ex. F, p. 28)

On March 13, 2013, Dr. Mysnyk released Ledezma to return to full duty without restriction.  Defendant Procter and Gamble’s posthearing brief quotes Dr. Mysnyk’s opinion on that date to the effect that he had no additional impairment or restrictions beyond those existing in August 2010, but no such document was found in the record where defendant cites (Ex. F, pp. 44-45) or elsewhere.  The citation is given no evidentiary weight.

On July 30, 2013, Ledezma presented for an independent medical evaluation at his own request to neurosurgeon Robert W. Milas, M.D., who issued a report the same day:

My impression at this time is that of severe ligamentous instability of the left knee and moderate ligamentous instability of the right knee.

. . . .
Utilizing the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, this patient would have a 37% permanent partial impairment of the left lower extremity, which would translate to a 15% permanent partial impairment of the whole person. The patient would also have a 25% permanent partial impairment of the whole person for moderate ligamentous instability of the right knee, which would translate to a 10% permanent partial impairment of the whole person as reflected in Table 17-33, Page 546. . . . 

I do feel that the original accident in which the patient sustained a torsional injury to his left knee at his place of employment on August 20, 2008, is the direct cause of the derangement of his left knee and that each subsequent torsional injury with resultant surgical procedure on the left knee further exacerbated that injury. It is highly probable that this patient will eventually require a left knee replacement. I also feel that the derangement of the left knee resulted in excessive wear of the right knee with the resultant ligamentous instability of the right knee, in an effort to compensate the patient’s gait. The patient is currently employed and appears to be tolerating that work environment. Hence I do not feel that there is a need for further restrictions of this patient with regard to his occupational status.

(Ex. 5, p. 22)

As noted, the record was held open for Dr. Mysnyk’s response, which came in a report dated September 1, 2013:

I did review the impairment rating that Dr. Milas dictated.

He noted ‘obvious severe ligamentous instability of the left knee and moderate ligamentous instability of the right knee.’
. . . .
The patient has had numerous clinical exams by myself, the last one being 3/13/13, and he had no lateral or cruciate ligamentous laxity any of those exams. He has also had 3 left knee surgeries by myself and a right knee arthroscopy. On none of those exams under anesthesia (typically more accurate than a clinical exam since the pateint [sic] is relaxed by the anesthesia), nor on direct inspection of the cruciate ligaments, did he have any collateral or cruciate ligamentous laxity.

He also had an MRI of the left knee 8/28/08, and of the right knee 7/29/11, and there was [sic] no abnormalities noted within the collateral or cruciate ligaments of either knee at those times. In short, unless the patient had an injury since 3/13/13 to both his knees, I do not believe he has any ligamentous laxity of either the collateral or cruciate ligaments of either knee and therefore the basis for Dr. Mila’s [sic] impairment rating would not be valid.

(Ex. M)

Dr. Mysnyk points out that he has evaluated Ledezma in the clinic on multiple occasions over a period of years, as well as accomplishing three surgical procedures.  He is clearly quite familiar with this patient, and his view that Ledezma has no ligamentous laxity in either knee is accepted over the contrary view of Dr. Milas, who saw Ledezma one time only.  Since Dr. Milas’s impairment rating was founded on the existence of ligamentous laxity, it does not persuade.

CONCLUSIONS OF LAW

In a review-reopening procedure, claimant has the burden to prove a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  The Iowa Supreme Court has determined that it is not appropriate to consider what was anticipated at the time of the original award, only whether or not further deterioration has occurred; in scheduled member claims, there must be a change in physical disability for a change in the award. Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (Iowa 2009).

Based on Dr. Mysnyk’s opinion, which is found more persuasive than that of Dr. Milas, Ledezma has not met his burden of proving increased impairment in the left leg.  Based on Dr. Milas’ report, however, Ledezma now claims that he has sustained a “sequela” right leg injury due to compensating for his left leg symptoms.  Although Ledezma argues this point in his brief, defendants do not, and for good cause: no such claim was ever put in issue.  The original settlement documents relate only to the left leg. Ledezma’s petition for review reopening specifies injury to the “left knee,” and was never amended.  Notwithstanding Dr. Milas’ report – which was authored only five weeks prior to hearing – pleadings surely count for something, and must give fair notice to defendants of the nature of the claim.  Any claimed “sequela” injury to the right leg constitutes unfair surprise in this claim.  Procter & Gamble accordingly prevail on the review‑reopening claim.

Ledezma also claims benefits under the Second Injury Compensation Act.  Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

As the Fund correctly points out, Ledezma has offered proof of impairment in the right leg subsequent to the work injury of August 20, 2008, but there is no evidence whatsoever as to the existence or extent of impairment prior to the compensable injury.  Such a finding is a condition precedent to recovery.  Accordingly, the Fund also prevails.

ORDER

THEREFORE, IT IS ORDERED:

Ledezma takes nothing further from Procter & Gamble.

Ledezma takes nothing from Second Injury Fund of Iowa.

Costs are taxed to Ledezma.
Signed and filed this __6th ___ day of December, 2013.
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6 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


