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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

OLEN M. OLSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                File No. 5005763

GKN ARMSTRONG WHEEL,
  :



  :              A R B I T R A T I O N


Employer,
  :



  :                   D E C I S I O N

and

  :



  :

ZURICH AMERICAN INSURANCE CO.,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO.:  1400


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Olen M. Olson, sustained a stipulated work injury in the employ of defendant GKN Armstrong Wheel on June 26, 2002.  He accordingly now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant Zurich American Insurance Co.


The claim was heard and fully submitted in Storm Lake, Iowa, on March 4, 2004.  Also scheduled for hearing on that date were three consolidated claims.  One dispute (File no. 5005030) has been settled; the other two (5005029 and 5005031) were dismissed without prejudice by permission of the presiding deputy workers’ compensation commissioner.  The record consists of Olson’s testimony, his exhibit A and joint exhibits 1-56.

ISSUES

STIPULATIONS:

1.  Olson sustained injury arising out of and in the course of employment on June 26, 2002.


2.  Entitlement to temporary disability is not in dispute.

3.  Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity) commencing June 26, 2002.


4.  The correct rate of weekly compensation is $388.91.

ISSUES FOR RESOLUTION:


1.  Whether the injury caused permanent disability.


2.  Extent of industrial disability.

3.  Entitlement to an independent medical examination under Iowa Code section 85.39.

FINDINGS OF FACT


Olen Olson is a 55-year-old man with a long history of back problems.  He was involved in a rollover motor vehicle accident in 1980 and, as outlined in exhibit 2, required chiropractic treatment to the lumbar spine on frequent occasions in the 1980s and 1990s.  Some treatments were associated with traumatic events (lifting, sawing wood, plowing, falls, etc.), while others were not.


Olson worked for GKN Armstrong Wheels as a maintenance and electrical worker for approximately ten years prior to the stipulated work injury.  On November 12, 1999 (a date when GKN was insured by a different carrier), he sustained injury when he fell from an oil-slicked platform.  This incident led to litigation that was originally part of this consolidated contested case, but a settlement was reached shortly before trial.  Agency electronic records reflect that a compromise special case settlement under Iowa Code section 85.35 was approved on April 5, 2004.


Following the 1999 incident, Olson experienced ongoing back symptoms.  Treating orthopedic surgeon James Donohue, M.D., ordered a functional capacity evaluation, which was accomplished on June 4, 2001.  The tester, physical therapist Barbara Taylor, deemed the study valid and found Olson capable of working at a medium physical demand level, although some tasks required by his job at GKN might prove beyond his safe functional ability.  (Exhibit 26, pages 1-2)  On June 11, 2001, Dr. Donohue imposed activity restrictions consistent with the FCE study.  (Ex. 15, p. 10)


Olson continued to experience symptoms significant enough that discogram studies were ordered by Walter O. Carlson, M.D., in March 2002, just a few months prior to the work injury under review here.  (Ex. 32)  According to Dr. Carlson, the studies demonstrated multilevel degenerative disc disease which was probably aggravated by the November 1999 incident.  (Ex. 35, p. 2)


On June 26, 2002, Olson sustained a stipulated work injury when he slipped and fell while installing a motor.  He did not lose time due to this incident, but claims to have sustained permanent disability.  Expert medical opinion, however, fails to support this contention.


Following an evaluation on January 8, 2003, Dr. Donohue offered this opinion:

I do not believe he has sustained any further impairment that I would attribute to the June 2002 injury when utilizing the Guides to the Evaluation of Permanent Impairment, Fifth Edition.
The patient does have permanent restrictions attributed to his original injury of 1999. . . .  I do not believe his aggravation of June 2002 has changed these recommendations.

(Ex. 15, p. 14)


On June 13, 2003, Olson presented for an independent medical examination by occupational physician Douglas W. Martin, M.D.  The examination was requested by GKN, acting through Wausau Insurance, the carrier on the 1999 claim.  Dr. Martin offered an opinion relative the 1999 claim and added:

4)  I do not believe Mr. Olson has sustained any impairment rating with regard to the 06/26/02 exacerbation.

5)  I believe the 06/26/02 incident was a simple exacerbation of a previously documented degenerative disc disease problem of the lumbosacral spine.  I do not believe this is representative of any type of new or different injury.

(Ex. 43, p. 10)


Physiatrist Jerry J. Blow, M.D., saw Olson on August 26, 2002.  His report notes:

In my opinion his pain complaints certainly could be related to his injury of June 26, 2002, but it appears to be reaching its finality and he does appear to be at pre-injury status.

(Ex. 42, p. 3)


Following an independent medical examination at Olson’s own request, neurologist Robert E. Steg, M.D., offered the following opinion in a report to Olson’s attorney dated December 15, 2003:

Furthermore I believe his impairment is directly related to his original injury of 11/12/99.  I believe the injuries on 01/04/02, 03/18/02 and 06/26/02 aggravated the original injury of 11/12/99, but that his permanent impairment is related entirely to that injury of 11/12/99.

(Ex. 45, p. 1)


Regrettably, it is noted that Olson’s posthearing brief cites Dr. Steg’s earlier, nonspecific statement attributing Olson’s permanent restrictions to “falls” at work as supportive of his current claim.  Under the circumstances, this constitutes a distortion of Dr. Steg’s actual opinion.

CONCLUSIONS OF LAW

It is and remains claimant’s burden to establish entitlement to the relief sought.  That burden is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.”  Wonder Life Co. v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. IDFS, 412 N.W.2d 904 (Iowa 1987).  This includes the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).

In this case, the parties dispute whether the stipulated work injury caused permanent disability.  The expert medical opinion is essentially unanimous: the work injury may have caused a temporary aggravation of preexisting symptoms, but did not permanently aggravate impairment.  All activity restrictions were imposed following the functional capacity evaluation that predated this injury, and were not changed as a result of this injury.  Olson’s bare assertion that this injury aggravated his symptoms is not consistent with expert medical opinion and fails to satisfy his burden of proof.

The parties also dispute entitlement to an independent medical evaluation.  Iowa Code section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee’s choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  A rating of no impairment is a rating of impairment for section 85.39 purposes.  Vaughn v. Iowa Power Inc., File no. 925283 (Arb. Dec. 1992).  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee’s attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant’s independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  Schintgen v. Economy Fire & Casualty Co., IC no. 855298 (App. Dec. 1991).  Defendants’ liability for the injury must be established as a condition precedent to claimant’s right to reimbursement.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).

Dr. Martin was an employer-retained physician who rated impairment (“no impairment”) that Olson believes is too low.  Defendants here point out that the original IME was authorized by a different insurance carrier, but that is entirely irrelevant.  The other carrier, Wausau, has contingent liability only, the same as Zurich American.  A carrier acts in the name of its insured.  Because the employer was ultimately responsible for retaining Dr. Martin, his evaluation falls squarely within the intent and meaning of section 85.39.  Olson is entitled to recover the reasonable cost of Dr. Steg’s subsequent evaluation.  Pursuant to an attachment to the hearing report, Dr. Steg’s fee was $401.00.  The $50.00 cost of his report should be considered part and parcel of the IME fee.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay Olson four hundred fifty-one and 00/100 dollars ($451.00) under Iowa Code section 85.39.

Costs are taxed to defendants.

Signed and filed this ____26th_______ day of April, 2004.

   ___________________________
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