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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

EDWARD SIMMERING,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File No. 1283521

KIRKWOOD COMMUNITY COLLEGE,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

INSURANCE MANAGEMENT PROGRAM:

FOR AREA COMMUNITY COLLEGES,
   :



  :                Head Note Nos.: 1106; 1402.30


Insurance Carrier,
  :                                                  2206


Defendants.
  :

______________________________________________________________________

Claimant appealed and defendants' cross appeal the arbitration decision and the decision on rehearing filed January 28, 2003 and March 6, 2003 respectively. 

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

ISSUES

Claimant states the following issues on appeal:

The deputy erred in awarding claimant temporary total disability benefits for a time certain instead of awarding a running award of healing period benefits; and

The deputy erred in the failing to award all additional benefits claimant requested as a penalty under section 86.13;

The deputy erred in not awarding claimant costs requested pursuant to Iowa R. Civ. P. 1.517 (3)-Request for Admissions. 

Defendants state the following issues on appeal:

The deputy erred in finding that claimant's February 15, 2000, work incident arose out of his employment;

The deputy erred in finding that claimant's preexisting condition was materially aggravated by the February 15, 2000, work incident; 

Claimant is not entitled to recover the costs and attorneys' fees he seeks on account of defendants’ denial of certain requests for admissions that claimant's served; 

The deputy erred in awarding claimant penalty benefits in the decision on rehearing; and

The deputy erred in finding that knee replacement surgery is a reasonable and necessary medical treatment causally related to claimant's February 15, 2000, work incident. 

FINDINGS OF FACT

The claimant, Edward Simmering, age 55, worked for defendant Kirkwood Community College as a parts person in the automotive department.  His education consists of a high school diploma, and an auto body repair certificate.  His work experience includes farming and factory work, but he has mostly worked in auto body repair.  

The claimant began his work for the employer as a teacher of a continuing education class in auto body repair on a part-time basis, teaching class one or two nights per week for four hours each, with two hours of preparation time.  He continues to teach today. 

In 1996, the claimant also began work for the employer as a full-time parts person.  In this job, he set up repair appointments, ordered parts, and did the billing.  

Prior to this work injury, the claimant had preexisting, non-work related degenerative conditions in his knees, for which he had previously undergone an osteotomy operation on each of his knees.  

Michael Durkee, M.D., an orthopedic surgeon, performed claimant’s right leg osteotomy in December of 1997.  The right knee healed well after the operation.  Claimant was able to return to work following the surgery.  He progressed from use of a wheelchair to crutches and finally to a cane.  

Dr. Durkee performed a left leg osteotomy surgery on claimant on December 10, 1998.  (Exhibit A, pages 1, 24)  Claimant returned to work again progressing from use of a wheelchair, to crutches, a cane and for a brief period in November 1999 was full weight bearing.  (Ex. A, p.5))

In Exhibit G, Dr. Durkee’s August 28, 2002 deposition, Dr. Durkee explained that claimant's bilateral osteotomies were performed to " buy time " before performing total knee replacements.  In an osteotomy, the surgeon cuts a wedge from the bone, and thereby changes the angle of the leg so that the forces [on the knee] are shifted to a part of the knee joint that still has a bit of cartilage left.  In lay terms this changes an individual from being bowlegged to knock-kneed.  In medical terms it shifts the knee from a varus to a valgus position.  Anatomically the desired outcome is a bony union at the surgical site, that is, bone is supposed to grow from one bone at the site to the other and fully heal.  The formation of scar tissue interferes with this healing process.  A good union should have started by two with three months after surgery; six months after surgery the site is “pretty darn well healed.”  Dr. Durkee stated that only a small percentage of surgery's will heal after six months and that once a year has passed the chances of healing "are pretty much zero. "  (Ex.G, p. 20) 

Progress notes and x-rays from Dr. Durkee, which are contained in exhibit A, are significant to the aggravation issue: 

As of January 27, 1999, claimant’s knee was at seven degrees of valgus.  Dr. Durkee noted that x-rays of February 17, 1999, showed that the osteotomy site was beginning to fill in.  X-rays of March 3, 1999, showed good correction of claimant's alignment.  The doctor characterized x-rays of March 31, 1999, and April 14, 1999 as demonstrating that the bone continued to fill in and incorporate.  On May 12, 1999, the doctor stated that “the bone continued to incorporate, although there's still a lot to fill in, and it still has some to go.”  The doctor expressed concern that the knee was drifting back towards a varus position.  He noted that claimant then remained on crutches.  Claimant was still on crutches on June 16, 1999.  Dr. Durkee then stated that the knee may have drifted a little bit back towards of varus position.  Claimant also had developed a bit of a flexion contracture of the left side. 

On July 16, 1999, Dr. Durkee noted that a lot of callous was present on x-ray and stated that that it appeared the knee had drifted back towards of varus position.  Claimant remained on crutches.  On September 1, 1999, the doctor noted that the bone was still incorporating although it had quite a bit to fill in.  He noted that claimant occasionally continued to need crutches, but he mostly used a cane.  Claimant reported that his left knee had improved 80 percent from what it had been before surgery.

Claimant next saw Dr. Durkee on November 9, 1999.  X-rays of that date showed that the osteotomy site was still not completely healed and that the site contained quite a bit of fibrous tissue.  Dr. Durkee characterized this as surprising given that claimant was fully weight bearing and then weighed 314 pounds.  The doctor stated that claimant then felt both knees were much better than they had been preoperatively.  Claimant was to return for follow-up x-rays in six to eight weeks. 

Claimant next saw Dr. Durkee on February 11, 2000.  Claimant reported that he had slipped and fallen and thereby injured his left side.  Claimant was using a cane and reported that he had been limping for the past couple of weeks.  X-rays showed the osteotomy site was still not healed.  Dr. Durkee then planned to "just watch" claimant.  The doctor advised claimant to return in a couple of weeks for recheck x-rays if he continued to have problems. 

(Claimant testified at hearing that he had fallen several weeks prior to February 11, 2000, after stepping in a water puddle at work.  This fall was not witnessed. Claimant offered no corroborating testimony.  The medical history claimant gave Dr. Durkee on February 11, 2000, makes no reference to a fall occurring at work.  The record does not reflect that claimant reported this alleged work incident to his employer at any time prior to his testimony about it.)

On February 15, 2000, while descending some stairs in his work area, the claimant fell down the last one or two steps.  He was carrying a box of soap in his left hand, and holding both his cane and the handrail with his right.  Claimant described it as, “I missed going down with my left foot and fell forward.”  (Ex. M, p. 38)  He fell into a toolbox and fire extinguisher, with his right shoulder breaking his fall.  (Ex. M, pp. 40-41) 

The claimant was helped up and returned to his work duties.  He reported to the Mercy Hospital emergency room later in the day because he was having trouble with his vision.  Claimant advised Robert A. Handler, M.D., whom claimant saw in the emergency room, that claimant had struck both the right and left side in his fall.  Claimant then complained of low back pain, left knee pain, left wrist pain, right shoulder pain, midback pain, and blurred vision.  X-rays taken at the time, including x-rays of his knees, were seen as normal.  The impression was of multiple contusions with no evidence of fracture.  (Ex. C, pp. 4-8)

B.  M. Behrens M.D., a radiologist, read claimant's left knee x-rays of February 15, 2000, as showing a post surgical deformity involving the proximal tibia with pseudo- arthrosis formation suspected at the surgical site.  The radiologist noted that some degree of fibrous union might have existed and noted significant lucent defect.  Dr. Behrens’s read the x-rays to show no acute fracture of the proximal tibia although claimant had multi-compartmental degenerative arthrosis involving the left knee.  (Ex. C, pp. 6-7) 

Claimant apparently lost no time from work immediately subsequent to February 15, 2000.  Claimant incurred charges of $180.00 with Radiology Consultants for x-rays taken on February 15, 2000.  No other medical charges related to claimant's February 15, 2000, emergency room consultation are in evidence.

Claimant apparently sought no further medical treatment related to his fall until February 25, 2000, when he saw Dr. Durkee for a previously scheduled appointment.

Claimant then was using both a cane and crutches.  He reported increased pain in the area of the left osteotomy, and stated that he had noticed "quite a bit of swelling around the proximal tibia.“  (Ex. A, p.7)  Dr. Durkee reviewed the left knee x-rays taken at the time of claimant's February 15, 2000, emergency room visit.  The doctor felt these showed "what appears to be a fracture through what healing there was present" at the surgical site.  The doctor noted that claimant had had some difficulty with healing at the site, and expressed his opinion that some healing had previously occurred although it had not completely healed.  He questioned whether any healing was present as of February 25, 2000.  (Ex. A. p.7) 

Claimant next saw Dr. Durkee on March 17, 2000.  Dr. Durkee then stated that claimant was having a marked amount of pain and swelling that had not been previously present around the proximal tibial.  He noted that claimant was now using two crutches where he had been "pretty much off of them before."  X-rays of the proximal tibial were taken.  Dr. Durkee interpreted these as showing an apparent fracture to the osteotomy site and opined that there was going to be a non-union of the left tibia.  He also noted that the knee has slipped back towards varus and stated that a second surgical procedure with bone grafting would be needed, apparently both to attempt to correct the nonunion of the bone and "to try to get it back towards valgus."  ( Ex. A, p. 9)

On May 1, 2000, Dr. Durkee performed a second left knee osteotomy with a takedown of nonunion site, a fibular head resection, and internal fixation using a wedge osteotomy plate.  (Ex. C, p 11) 

Subsequent to his second left knee surgery, claimant continued to follow up with Dr. Durkee.  Dr. Durkee’s early medical notes are optimistic as to the extent of healing and recovery to be expected from this surgery.  Unfortunately, as of August 11, 2000, Dr. Durkee reported that claimant was still limping quite a bit and was still having significant pain around the osteotomy site.  Claimant was using a cane.  The doctor did not believe claimant was showing any significant healing.  As of September 22, 2000, claimant continued to have tenderness and slight swelling around the osteotomy site.  X-rays showed a little bit of healing, although not a great deal.  Dr Durkee stated: "This is the second time this has been operated on and has not healed correctly."  (Ex. A, p.13)

On December 1, 2000, Dr. Durkee said that claimant's left proximal tibial osteotomy had had to be redone when it did not heal.  He noted that the osteotomy site continued not to heal and remained somewhat swollen.  (Ex.A, p.15)  The doctor repeated the history that the initial osteotomy had not healed and that the subsequent procedure also had not healed in his medical notes of January 25, 2001; March 27, 2001; and in June 26, 2001.  (Ex. A, pp.15-17)  On March 27, 2001, Dr. Durkee stated that the nonunion once again would need to be taken down in an attempt to achieve healing.  (Ex. A, p.16) 

On September 13, 2001, Dr. Durkee responded to an August 29, 2001, letter of claimant's counsel.  The doctor expressed his opinion that claimant's x-rays after the February 15, 2000, fall appeared to show that the fracture site had opened a little and that what healing had been present was disrupted.  The doctor then opined that the February 15, 2000, injury was a substantial contributing factor in the aggravation of claimant's left tibia that resulted in the need for continued treatment of the left leg.  (Ex. A, p.24)

On March 27, 2002, Dr. Durkee opined that claimant would need a total knee replacement at some point in time.  (Ex. A, p.27)

Dr. Durkee testified in his deposition that in his opinion claimant's February 15, 2000, fall significantly contributed to his need for his second left knee osteotomy that was based on the fact that claimant had been doing quite well clinically when seen in November 1999.  The doctor acknowledged that he had no independent recollection of claimant's February 11, 2000, office visit.  (Ex. G. pp. 45-49)

Defendants sought review of claimant's medical treatment records with orthopedic surgeon, Joshua D. Kimelman, D.O.  Dr. Kimelman reviewed the records of claimant's office visits with Dr. Durkee from approximately May 1997 to March 27, 2002.  He also reviewed claimant's surgical records for his right and left knee high tibial osteotomies, the records of claimant's emergency room visit on February 15, 2000, and all of Dr. Durkee's x-rays of claimant as well as the February 15, 2000, emergency room x-rays of claimant's left knee.  (Ex. F, p.1.)

Dr. Kimmelman stated that subsequent to his December 1998 surgery, claimant’s left proximal tibia osteotomy site had not adequately healed such that by February 11, 2000, claimant's symptoms had increased and claimant required more assistive devices than he had when he had been fully weight bearing in November 1999.  Dr. Kimelman opined that claimant's February 11, 2000, x-ray as well as the x-rays proceeding that date clearly showed a nonunion of the osteotomy site.  He characterized a nonunion as indicating the bone has failed to heal with stable callous and bony union but instead was held together by fibrous scar tissue.  The doctor stated that the fact that claimant had a nonunion over a year after the time of the original "injury" indicated the fracture was not going to heal.  (In context, this reference is apparently to the December 1998 left osteotomy.)  (Ex. F, p. 2)

Dr. Kimelman stated that when he compared the left knee x-rays of February 11, 2000, with the left knee x-rays of February 15, 2000, he could not see a substantial difference between the two.  Dr. Kimelman opined that while claimant may have hurt his knee and may have torqued, twisted, or contused the nonunion site and thereby caused increased pain as a result of the February 15, 2000 fall, that incident did not substantially affect bone healing as claimant already had an established non-union.  Dr. Berens, the radiologist, likewise observed no indication of a traumatic change.  Dr. Kimelman also noted that the “deformity,” a reference to claimant's knee having again shifted back from the valgus to the varus position, had already occurred as of February 11, 2000.  He opined that that shift would have produced continuing symptoms such that as of February 11, 2000, claimant would have required additional surgery.  Ultimately, Dr. Kimelman opined that claimant's February 15, 2000, fall did not contribute to his need for further surgery, as the nonunion that preexisted the February 15, 2000, fall necessitated the second left knee surgery.  The doctor stated that February 15, 2000, work incident at best temporarily aggravated claimant’s knee condition and did not cause any long-term impairment or loss of function to the left leg.  (Ex F, pp. 2-3)

Dr. Kimelman’s opinion regarding whether claimant's February 15, 2000, fall at work substantially contributed to claimant's overall left knee condition and his need for his May 1, 2000, repeat left osteotomy is given greater weight than are the contrary opinion of Dr. Durkee.  Dr. Kimelman’s opinions are more consistent with Dr. Berens and with Dr. Durkee's contemporaneous notations regarding claimant's overall left knee condition prior to February 15, 2000, and the expected prognosis for the condition when healing is not completed within one year.  Those notes clearly reflect that claimant had very limited healing at the left osteotomy site, fibrous scar tissue formation there, and a shift back to the varus position prior to February 2000.  Both Dr. Durkee and Dr. Kimelman have stated these signs evidence a lack of healing and nonunion at the osteotomy site.  Likewise, both these orthopedic surgeons opined that healing at the osteotomy site would substantially have occurred within one year of the original surgery if that healing were likely to take place.  That fact also weighs strongly against a finding that claimant's February 15, 2000, work incident substantially produced the nonunion at the tibial site. 

Additionally, claimant was reporting significant increased left knee symptoms as of February 11, 2000.  Claimant did report a fall to Dr. Durkee on February 11, 2000, and subsequently testified to having had an unwitnessed fall at work prior to the February 11, 2000, office visit.  It is impossible ascertain on this record when or why claimant fell prior to February 11, 2000, however.  Claimant's apparent propensity to falling in early 2000 might be construed to result from increased hazards in his environment at that time; it might also be construed as resulting from increasing left leg instability given his nonunion of the left tibial osteotomy site.  Dr. Durkee’s failure to have any independent recollection of claimant's February 11, 2000, office visit is also quite disconcerting, especially in light of the fact that Dr. Durkee relies significantly on claimant's clinical picture as expressed in fall 1999 in opining that but for the February 15, 2000, work incident claimant would not have required the May 1, 2000, second left tibial osteotomy.

 All the above considerations raise significant concerns that prevent finding that the February 15th work incident substantially aggravated claimant preexisting left tibia condition and produced his need for further surgery.

It is expressly found that claimant sustained a fall at work on February 15, 2000, which fall would not have occurred but for the fact that claimant's work environment and work duties required that he ascend and descend stairs to retrieve supplies even though he had a left knee condition that made transversing stairs problematic. 

It is expressly found that claimant's need for examination and radiographic studies on February 15, 2000, resulted from his fall at work on that date. 

It is expressly found that claimant had a nonunion of his left tibial osteotomy site, which nonunion was producing clinical symptoms prior to February 15, 2000. 

It is expressly found that the nonunion and claimant's resultant clinical symptoms established a need for revising of the initial left tibial osteotomy prior to February 15, 2000. 

It is expressly found that this record, when considered as a whole, does not support a finding that claimant's February 15, 2000, fall at work produced a substantial and material permanent aggravation of his underlying left knee condition or was a substantial contributing factor to claimant's undergoing a second left tibial osteotomy on May 1, 2000.  That procedure would have been performed in any event and the record does not establish that the timing of the second surgery was materially affected by the February 15th injury.

CONCLUSIONS OF LAW

The first issue addressed is whether claimant suffered an injury arising out of and in the course of his employment on February 15, 2000. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The defendants acknowledge that the injury was in the course of the employment, but deny that it arose out of the employment.  The defendants contend the fall was not due to any work conditions, but was due to an idiopathic condition unique to the claimant, namely, his preexisting degenerative knee condition, the osteotomies he had undergone, and the non-union of the bone in his left leg following that osteotomy. 

The stairs where claimant fell were not defective, or unusual in any way.  A fall that is attributable to something unique to the claimant and not to any aspect of the work environment automation is not compensable.  Even an idiopathic condition may be compensable if some aspect of the work environment increased the risk of injury, however. 

The Iowa Supreme Court has held:

We hold that it is not necessary for a claimant injured in an idiopathic fall (a fall originating from a cause personal to the claimant) to prove his injuries were worse because he fell from a height.  It is only required that he prove that a condition of his employment increased the risk of injury.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000). 

In this case, claimant had a “bad” left knee when he was walking down the steps.  It is likely that the bad knee combined with his need to use a cane contributed to the fall.  There is no evidence that the knee failed and caused the fall.  What occurred appears to be more in the nature of a common misstep.  Having to hold the box and cane while traversing the steps may have distracted claimant’s focus away from properly placing his feet on the steps.  It must be noted that, because of his work duties, the claimant was on steps at the time of his fall rather than on a level surface.  His work duties required him to ascend the steps to the loft to obtain the box, and then to descend the steps with the box.  Walking up or down steps is inherently more hazardous than walking on a level floor.  Stairs present a hazard wherever stairs are present.  Individuals are commonly injured by falling on stairs regardless of whether or not the individuals have a bad knee or other physical defect.  Individuals must also navigate stairs in their personal lives as well as in their workplaces.  That fact does not keep the injury from being compensable.  For example, one may lift a box at home, but lifting a box at work may result in a compensable back injury.  See Alesch v. Wilson Foods, (App. July 17, 1996), affirmed by Iowa District Court, December 27, 1996.  Moreover, an individual with claimant’s knee condition may be able to structure his nonworking life in a matter such that the hazard involved in using stairs is avoided.  This is not possible when the work duties require an encounter with that hazard.

Here, the need to descend the steps at work in order to fulfill his job duties put claimant at risk of falling.  Likewise, claimant’s job duties required that he carry the soap box while descending the steps.  This prompted him to carry the box with one hand, and use the other to hold his cane and the handrail, an awkward position at best.  The need to carry the box back down the steps also required him to forego the use of the cane, or the handrail, or as it happened, both, to steady himself. 

These factors represent an increased risk from the work environment that establish that the claimant’s injury on February 15, 2000, arose out of his employment.

Therefore, it is concluded that claimant has established an injury on February 15, 2000, that arose out of and in the course of his employment.

Claimant seeks costs pursuant to Iowa R. Civ. P. 1.517 (3) for defendants’ failure to admit that claimant’s injury arose out of his employment.  Imposition of costs is not warranted.  It is expressly found that defendants had minimal reasonable grounds to believe they might prevail on this legal issue.

The next issue presented is whether the injury was a cause of any temporary or permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

A treating physician's testimony is not necessarily entitled to greater weight as a matter of law than that of a physician who later examines claimant in anticipation of litigation.  The weight to be given testimony of a physician is a fact issue that the workers' compensation commissioner must decide in light of the record the parties develop.  In this regard, both parties may develop facts as to the physician's employment in connection with litigation, if so; the physician's examination at a later date and not when the injuries were fresh; his arrangement as to compensation, the extent and nature of the physician's examination; the physician's education, experience, training and practice; and all other factors that bear upon the weight and value of the physician's testimony.  Both parties may bring all this information to the attention of the fact finder as either supporting or weakening the physician's testimony and opinion.  All factors go to the value of the physician's testimony as a matter of fact not as a matter of law.  Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985). 

As discussed in the above findings of fact and analysis, Dr. Kimelman's opinions as to causation are accepted over those of Dr. Durkee because the former physician’s opinions are more concordant with the contemporaneous medical notes regarding claimant's condition prior to February 15, 2000, than are the causation opinions of Dr. Durkee. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

It is concluded that claimant has established a causal relationship between his February 15, 2000, work injury and his need for examination, radiographic studies, and care at the Mercy Hospital emergency room on February 15, 2000.  It is concluded that claimant has established that he is entitled to payment of $180 .00 to Radiology Consultants for x-rays taken as part of his February 15, 2000, Mercy Hospital emergency room visit. 

It is concluded that claimant has not established that his February 15, 2000, work injury produced a substantial or material aggravation of his preexisting left knee condition.  

It is concluded that claimant has not established a causal relationship between his February 15, 2000, work injury and his May 1, 2000, repeat left tibial osteotomy. 

Because claimant has not established that his February 15, 2000, work injury produced a substantial and material aggravation of his preexisting knee condition that produced the need for a repeat left osteotomy related to that work injury, the issues as regards imposition of penalties pursuant to section 86.13 and ordering of costs under Iowa R. Civ. P. 1.517 (3) are moot.

It was not reasonable for defendants to contend that there had been a settlement because the discussions that were conducted between claimant and Mindy Markey were not characterized by either of them in their discussions as a settlement or settlement negotiations when the discussions were taking place.  A meeting of the minds to settle an entire case cannot be shown without showing that both parties were contemplating reaching a meeting of the minds that would resolve the entire case.

WHEREFORE, the decision of the deputy is affirmed in part and reversed in part.
ORDER

THEREFORE, IT IS ORDERED:

That defendants pay medical costs of one hundred eighty and no/100 dollars ($180.00) incurred with Radiology Consultants as a result of x-rays taken during claimant's February 15, 2000, Mercy Hospital emergency room visit and all other expenses incurred as part of that visit.  The claim for other benefits under section 85.27 is denied.

Claimant’s claim for weekly compensation of any nature is denied. 

That claimant and defendants shall share equally the costs of the appeal including transcription of the hearing.  Defendants» shall pay all other costs. 

That defendants shall file subsequent reports of injury, as this division requires. 

Signed and filed this 29th day of January, 2004.

           ________________________







   MICHAEL G. TRIER
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