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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

ANDREW D. BURGIN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 5014025

LIBERTY SQUARE CARE
  :

CENTER, LLC,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

FARM BUREAU INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :                              HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________



  :

ANDREW D. BURGIN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 5014967

LIBERTY SQUARE CARE
  :

CENTER, LLC,
  :



  :                 A L T E R N A T E 


Employer,
  :



  :              M E D I C A L   C A R E 

and

  :



  :                   D E C I S I O N 

ST. PAUL TRAVELERS INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :                              HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


This is a contested case proceeding brought under Iowa Code chapter 17A.  Claimant, Andrew D. Burgin, sustained work-related injuries on or about March 4, 2004; June 2, 2004; and June 4, 2004, while employed by Liberty Square Care Center, LLC.  Claimant now seeks alternate medical care under Iowa Code section 85.27 and rule 876 IAC 4.48.


The case came on for telephone conference hearing on March 21, 2005.  The evidence in the case consists of the testimony of claimant, claimant’s exhibits 1-4, and defendants’ exhibits A through B.  The entire hearing was recorded by audiotape, which constitutes the official record.


The undersigned has been delegated the authority to issue final agency action in this matter.  Appeal of this decision, if any, would be made by judicial review pursuant to Iowa Code section 17A.19.  


On March 9, 2005, claimant filed a motion to consolidate.  Claimant served his petition and the motion to consolidate on both Farm Bureau Insurance and St. Paul Travelers.  Notice of the hearing on March 21, 2005 was given to all parties.  Prior to the hearing, defendant-employer and St. Paul Travelers (hereinafter collectively St. Paul Travelers) filed an answer to claimant’s petition in file number 5014967.  Counsel for St. Paul Travelers participated in the hearing.  No one appeared or answered on behalf of Farm Bureau Insurance.  An attempt by the undersigned to have a representative of Farm Bureau Insurance participate in the hearing was unsuccessful when recorded messages were the only response from the telephone number provided by claimant, namely 800-843-9413.  

ISSUE 


The issue to be decided is whether claimant has proved entitlement to alternate medical care. 

FINDINGS OF FACT 


The undersigned, having considered all of the evidence in the record, finds that:  


Andrew Burgin, claimant, sustained work injuries to his lower back on March 4, 2004; June 2, 2004; and June 4, 2004.  St. Paul Travelers admitted injuries occurred June 2, 2004 and June 4, 2004.  Because no answer was filed by Farm Bureau Insurance, the allegation that claimant sustained an injury on March 4, 2004 is found to be true.  


Claimant was initially seen at a hospital emergency room on March 4, 2004.  (Exhibit 1, pages 1-2)  On March 8, 2004; April 5, 2004; and October 26, 2004, claimant was seen by Patrick Ryal, M.D., for a low back sprain and was treated conservatively with massage, ice, heat, and prescription medication.  (Ex. 2, p. 1)  On October 26, 2004, Dr. Ryal noted that claimant had radicular findings with some discomfort through the buttock down into the right leg.  (Ex. 2, p. 1)


After reviewing medical records provided to him by a representative of Farm Bureau Insurance including an MRI on November 30, 2004, Jay Mixdorf, M.D., responded to Farm Bureau Insurance’s inquiry.  (Ex. 3, p. 1)  In a letter dated January 24, 2005, it was Dr. Mixdorf’s opinion that claimant had intermittent radiculopathy symptoms in both legs that were caused by separate injuries based on the timing of their occurrence.  (Ex. 3, p. 1) 


Dr. Mixdorf referred claimant to Sabrina Walski-Easton, M.D., a neurosurgeon.  According to claimant’s testimony the care by Dr. Walski-Easton was not initially approved until after he filed a prior petition for alternate medical care.  Dr. Walski‑Easton saw claimant on February 16, 2005 (Ex. 4, pp. 1-4) and in a letter dated that same day she wrote to Dr. Mixdorf.  (Ex. 4, p. 1 and Ex. B)  In her February 16, 2005 letter, Dr. Walski-Easton wrote that claimant had injured himself on two or three separate occasions while at work and she recommended an epidural steroid injection and aggressive physical therapy.  (Ex. 4, pp. 1, 3 and Ex. B)


On March 9, 2005, claimant filed his petitions for alternate medical care seeking “Refusal of appropriate ongoing care as suggested by treating doctors.” 


In a letter dated March 11, 2005, St. Paul Travelers wrote claimant’s attorney that it accepted incidents on June 2, 2004 and June 4, 2004, agreed to pay for one epidural steroid injection and four weeks of physical therapy per Dr. Walski-Easton’s recommendation, and that it was “in the process of setting up an independent medical exam as he has had a prior incident of” March 4, 2004.  (Ex. A)


Claimant testified at the hearing that he wants a doctor for the epidural steroid injection and physical therapy and “medical care” for after the injection and physical therapy.  Claimant also testified on cross-examination that no doctor has recommended care beyond epidural steroid injections and physical therapy that has not been authorized.

CONCLUSIONS OF LAW 

The issue to be resolved is whether claimant has proved he is entitled to the alternate medical care he seeks, the treatment recommended by Dr. Walski-Easton, namely an epidural steroid injection and physical therapy.


Iowa Code section 85.27 provides, in relevant part:


For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care.  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

When a designated physician refers a patient to another physician, that physician acts as the defendant employer’s agent.  Permission for the referral from defendant is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Report of the Industrial Commissioner, 164 (Arb. November 1, 1979) (Aff’d by Industrial Commissioner).  See also Limoges v. Meier Auto Salvage, I Iowa Industrial Commissioner Reports 207 (1981).

Claimant seeks in this proceeding care of an epidural steroid injection and physical therapy.  St. Paul Travelers has effectively agreed to provide that care.  Claimant also apparently seeks unspecified, at this point unknown, continuing care.  St. Paul Travelers resists the ongoing authorized care request because of a possible dispute over which of two possible insurance companies might be liable for the on-going care.  The evidence in this case indicates that care beyond what St. Paul Travelers has agreed to may be attributable to either the March 4, 2004 injury or some later injury.  (Farm Bureau Insurance was the insurer on March 4, 2004 and St. Paul Travelers was the insurer on June 2, 2004 and June 4, 2004.)  Alternate medical care can only be granted in an alternate medical care proceeding if a defendant admits liability for the care.  An alternate care proceeding under rule 876 IAC 4.48 is not the appropriate proceeding for resolving disputes relating to which of multiple possible defendants is liable for medical care.  See rule 876 IAC 4.48(7) and R.R. Donnelly & Sons v. Barnett, 670 N.W.2d 190 (Iowa 2003).  Therefore, no care beyond what St. Paul Travelers has agreed to can be awarded in this proceeding.

ORDER 


THEREFORE, IT IS ORDERED:


In File Number 5014967 (Injury dates June 2, 2004 and June 4, 2004)


That St. Paul Travelers shall provide claimant an epidural steroid injection and physical therapy as recommended by Dr. Walski-Easton. 


In File Number 5014025 (Injury date March 4, 2004)


That claimant take nothing.

Signed and filed this ____22nd_______ day of March, 2005.

   ________________________







   CLAIR R. CRAMER







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Robert S. Kinsey, III

Attorney at Law  
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Mason City, IA 50402-0679 

Mr. Patrick V. Waldron 

Attorney at Law

505 - 5th Ave., Ste. 729       

Des Moines, IA 50309-2318

Farm Bureau Insurance Company

5400 University Ave.

West Des Moines, IA 50266-5997
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