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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

SHANNON WILSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5050155
TPI COMPOSITES, INC.,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

CONTINENTAL INDEMNITY COMPANY, :



  :


Insurance Carrier,
  :                 HEAD NOTE NO:  2701


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48 is invoked by claimant, Shannon Wilson.  Claimant appeared personally and through her attorney, Tyler Patrick.  Defendants appeared through their attorney, Mark Bosscher.
The alternate medical care claim came on for hearing on June 10, 2014.  The proceedings were digitally recorded.  That recording constitutes the official record of this proceeding.  Pursuant to the Commissioner’s September 17, 2013 Order, the undersigned has been delegated authority to issue a final agency decision in this alternate medical care proceeding.  Therefore, this ruling is designated final agency action and any appeal of the decision would be to the Iowa District Court pursuant to Iowa Code section 17A.

The record consists of claimant’s exhibits 1 and 2 as well as defendants’ exhibits A through C.  All exhibits were offered without objection and received into evidence.  
ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care.  Claimant seeks an order compelling defendants to authorize and pay for physical therapy previously recommended.  
FINDINGS OF FACT

The undersigned having considered all the evidence in the record finds:
Shannon Wilson sustained a low back injury that arose out of and in the course of her employment with TPI Composites, Inc. on April 20, 2013.  Defendants accepted liability for and admitted the low back injury.  Defendants directed care to Lynn Nelson, M.D.  
Dr. Nelson performed a discectomy on Ms. Wilson’s low back.  In his follow-up evaluation on January 14, 2014, Dr. Nelson recommended attending physical therapy for two to three weeks for instruction and monitoring of a lumbar stabilization exercise program.  (Exhibit 1, page 1)  Defendants authorized the recommended physical therapy, but there was not good communication between the insurance carrier and claimant.  Defendants contend that they unsuccessfully attempted to contact claimant and unilaterally scheduled an appointment for claimant to attend physical therapy on February 7, 2014.  (Ex. A1)  

Claimant concedes she received correspondence from the insurance carrier, which gave her notice of the scheduled therapy session.  However, claimant did not attend the scheduled therapy session and did not contact the physical therapy provider to schedule an alternate treatment session.

On February 18, 2014, claimant returned for evaluation by Dr. Nelson.  In that note, Dr. Nelson records that claimant “is doing very well on her own and exercising on her own and does not believe additional PT is necessary.  Given her improvement, I agree.”  (Ex. C1)  Claimant concedes Dr. Nelson’s statement is accurate in this regard.  (Claimant’s testimony)

However, since the February 18, 2014 appointment, claimant’s low back symptoms have worsened.  She would now like to attend physical therapy to address her low back symptoms.  (Claimant’s testimony)  Claimant conveyed this request through her attorney to the defendants.  (Ex. 2)  Defendants did not voluntarily schedule physical therapy or offer alternate medical care.

Claimant’s petition for alternate medical care is specific in its requested relief.  Claimant asserts that she “was referred for physical therapy by authorized treating physician but has not been approved by Continental Indemnity Co.  Claimant would like to see the physical therapist for treatment.”  (Addendum to original notice and petition for alternate medical care)  At the present time, there is not a medical recommendation for claimant to obtain physical therapy.  The last medical note from Dr. Nelson indicates that physical therapy is not medically necessary.  Therefore, I find that claimant has not proven entitlement to an order of alternate medical care.
REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

In this instance, claimant bears the burden to establish that the recommended physical therapy is medically necessary.

The record does not establish that physical therapy is medically necessary at this time.  Instead, the records submitted indicate that physical therapy was not medically recommended or necessary the last time claimant was evaluated by her treating back surgeon, Dr. Nelson.  Therefore, claimant failed to carry her burden of proof and claimant’s petition for alternate medical care must be denied.

Nevertheless, claimant remains entitled to future medical care for her condition.  Iowa Code section 85.27.  Claimant has given notice and expressed a desire for additional medical care.  Claimant’s counsel indicated a willingness to have claimant re-evaluated by Dr. Nelson to determine if physical therapy is indicated.  The parties are strongly encouraged to reach some consensus and to schedule Ms. Wilson to be evaluated by Dr. Nelson, or another physician, to determine whether further medical care (including but certainly not limited to physical therapy) is indicated.  Iowa Code section 85.27.
ORDER

THEREFORE IT IS ORDERED:

The claimant's petition for alternate medical care is denied.  
Signed and filed this ____10th_______ day of June, 2014.

   __________________________
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