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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

DEAN SCHMITT,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5031063
FIRSTFLEET, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

FIDELITY AND GUARANTY 
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Dean Schmitt, the claimant, seeks workers’ compensation benefits from defendants, FirstFleet, Inc, the alleged employer, and its insurer, Fidelity and Guaranty Ins. Co., as a result of an alleged injury on September 5, 2009.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing was held on October 26, 2010 and the matter was fully submitted at the close of that hearing.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4”
The parties agreed to the following matters in a written hearing report submitted at hearing:
1.  An employee-employer relationship existed between claimant and FirstFleet at the time of the alleged injury.

2.  Claimant is seeking temporary total or healing period benefits only from September 6, 2009 through the present time, and defendants agree that he has not worked for FirstFleet since September 5, 2010. 
3.  If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.
4.  At the time of the alleged injury, claimant's gross rate of weekly compensation was $525.00.  Also, at that time, he was married and entitled to 4 exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $336.09 according to the workers’ compensation commissioner’s published rate booklet for this injury.
5.  The parties stipulated that the providers of the requested medical expenses (Ex. 1) would testify as to their reasonableness and defendants are not offering contrary evidence.  Also, the requested medical expenses submitted by claimant at the hearing (Ex. 1) are causally connected to a back condition upon which the claim herein is based, but that the issue of its’ causal connection to any work injury remains an issue to be decided herein.
ISSUES
At hearing, the parties submitted the following issues for determination:
I.  Whether claimant received an injury arising out of and in the course of employment; 
II.  The extent of claimant's entitlement to weekly temporary total or healing period benefits and permanent disability benefits; and,
III.  The extent of claimant's entitlement to medical benefits.
FINDINGS OF FACT
In these findings, I will refer to the claimant by his first name, Dean, and to the defendant employer as FirstFleet.
From my observation of his demeanor at hearing, including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Dean credible, which will be discussed at length later in this decision. 
Dean, age 52 years, worked for FirstFleet from June 1, 2009 until the day of his alleged work injury on September 5, 2009.  Dean was a shag truck driver.  FirstFleet provides shag truck service on contract with a local paper manufacturer in Cedar Rapids.  Dean’s job was to move semi trailers to and from the dock area using a semi tractor.  This work involved the physical driving of the tractor along with hooking and unhooking trailers which required cranking of trailer dolly and pulling the king pin.  Dean has not returned to work at FirstFleet or anywhere else since September 5, 2009.
Dean testified that he injured his low back while cranking a trailer dolly on the morning of September 5, 2009 shortly before the end of his shift at 6:00 A.M.  He states that while attempting to hook up to the last trailer, the king pin on the trailer became hung up on the 5th wheel plate after backing his tractor up to the trailer because the trailer had been left too high.  He could not pull away from the trailer, without first raising the hydraulic 5th wheel lift and getting out of the truck and then jacking up the trailer by cranking the trailer dolly so he could pull away from the trailer.  He said cranking the dolly was difficult and something gave away and he was flung against the side of the trailer.  He said that he then felt immediate low back pain which radiated down to the leg and into the foot.  He then got back into the truck and drove away.  He then walked to the time clock location in the plant, punched out, and went home.  Apparently, the day shift lead shag driver, Larry Harger, who did not supervise Dean, observed him leaving the area and asked over the CB why he was leaving the trailer “high.”  Dean admitted that he did not reply because the CB in his truck was not operating.  
Dean said that he returned home and went to bed thinking that the back pain would subside.  However, after awakening that afternoon, he could hardly get out of bed.  He then called his supervisor, Childs, and told him he would not be in that evening because he injured his back.  He said that Childs told him to call back the next day if he did not feel better.  The next day, Dean said that he did not feel better and drove his motorcycle to the emergency room for medical treatment.  Apparently, he has no automobile.  He then received pain medications at this facility.  He then called a friend who took him home and later drove his motorcycle to Dean’s home.  Dean said that prior to going to the ER, he contacted Childs who provided a phone number to report the injury to FirstFleets’ workers’ compensation administrators in Portland, Tennessee.  Dean said that he received no instructions from Childs as to further medical care.  Dean said that he called the Portland number, but was only able to leave a message.  He next was told to contact another person in Tennessee, but was again only able to leave messages.  He then complained to Childs that he was only able to leave messages, unable to work, and received no instructions on care.  Dean then received a message from Debra Darnall, FirstFleets’ human resources manager, who told him that he should have gotten permission before going to the ER.  She also did not provide any further instructions on medical care.
Both Childs and Darnall testified at hearing that the reason they did not direct Dean to medical care was that it was not an emergency and he had already received care at the ER.  They could not explain at hearing what constitutes an emergency or what procedures a FirstFleet employee is to perform to secure care in non-emergency situations as presented by Dean.  Both then attempted to justify their actions by stating that the claim was denied because they had an eye witness that said Dean was not hurt.  According to Exhibit C-3, the statement from that witness (Harger) was not taken until November 2, 2009, almost two months after the alleged injury.
At any rate, Dean continued to be seen at the Mercy Occupational Health Clinic from Michael Jackson, M.D., over the next few weeks.  He apparently has obtained injections from his family doctor, Dr. Vanden Bosch.  No records from this doctor appears in evidence.  Dean was evaluated at the request of defendants by William Boulden, M.D., on October 13, 2010.  Dr. Boulden states that Dean has chronic low back pain and feels disabled from it.  After reviewing an MRI, Dr. Boulden states that Dean only has mechanical back pain, but shows “nonorganic” signs.  At any rate, Dr. Boulden opined that Dean has no permanent impairment or permanent work activity restrictions, but that he may need a “good back rehabilitation program” and that it was unlikely he would do well at this point in time.
Defendants primary defense was to attack Dean’s credibility on three grounds.  First, they submitted a sworn statement from Harger who claims that he witnessed Dean cranking the dolly after getting hung up, but observed nothing that would indicate that Dean had injured himself.  He thought it was unusual that Dean would just pull away leaving the trailer high and not respond when he was asked over the CB why he was leaving and then punch out an go home.  Second, Defendants point to Dean’s rather extensive criminal record of several felonies, one of which put him in prison.  Third, they point out Dean lied on his application for employment with FirstFleet in which he lied about his criminal record, including a prior OWI conviction.  
Given his demeanor at hearing and the circumstances surrounding the injury, I find that Dean was injured while cranking the dolly.  I have had many other cases over the years involving back injuries from similar cranking of trailer dollys, so it was not an unusual event.  Harger was an eye witness, but he was not a trained doctor.  It is unknown how close Harger was to Dean or whether he had Dean in constant observation.  Apparently it was not unusual for drivers to pull away with the trailer left high.  It was done by some other drivers at the time of this injury.  The claim that the CB malfunctioned was not challenged by defendants.  Obviously, Harger had other duties to perform at the plant.  He was not there to supervise Dean.  More importantly, I did not have the opportunity to assess Harger’s demeanor as he was not called as a witness by the defense.  Furthermore, all but one of the felonies were more than ten years old.  Most of the old felonies and the most recent one involved crimes of violence and not dishonesty.   Dean was a little evasive when it came to discussing his past criminal 
record at hearing and not convincing when he attempted to justify his lying in the application.  However, the obvious reason for the application lying is that he may have not been hired by FirstFleet.  FirstFleet assertion that knowing the criminal history of their employees was vital to their operations is controverted by their obvious lack of effort to check on Dean’s criminal history, a relatively easy task these days in Iowa using Internet access to Iowa court records.
Therefore, I find that Dean suffered the back injury on September 5, 2009, as he claims.  I find that his absence from work after the work injury was medically justified per the records of Dr. Jackson until he was examined by Dr. Boulden, who then stated that he had no impairment or restrictions.  To make that opinion, obviously Dr. Boulden felt he had achieved maximum medical improvement at that time and could return to full duty work.  Dr. Boulden’s views are uncontroverted in this record.  Dean offered no medical opinion to support his claim for permanent disability.  
Lastly, I find that the requested medical expenses, Exhibit 1, constituted reasonable and necessary treatment of the injury.  Defendants have denied this claim from the onset and never offered medical care to Dean at any time.
CONCLUSIONS OF LAW
I.  The claimant has the burden of proving by or preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.
In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the convincing evidence that he suffered an injury arising out of and in the course of employment with FirstFleet.
II.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is 
probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).
The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).
In this case, I found that the work injury was only a cause of temporary total disability from September 6, 2009 through October 13, 2010.  Weekly benefits pursuant to Iowa Code section 85.33 shall be awarded according. 
II.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he/she has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463  (Iowa 1988)  
In the case at bar, I found that the requested expenses constituted reasonable and necessary treatment of the work injury.  They shall be awarded accordingly.
ORDER

1.  Defendants shall pay to claimant temporary total disability benefits from September 6, 2009 through October 13, 2010, at the rate of three hundred thirty-six and 09/100 dollars ($336.09) per week.
2.  Defendants shall reimburse claimant for the medical expenses listed in Exhibit 1 that were paid by him.  Defendants shall hold claimant harmless from the remainder of those expenses.
3.  Defendants shall pay accrued weekly benefits in a lump sum.  
4.  Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.
5.  Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 
Signed and filed this ___18th_____ day of January, 2011.
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