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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

STEPHAN CONTI,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 1282995

NORTH AMERICAN VAN LINES,
  :



  :                    A R B I T R A T I O N


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

INSURANCE COMPANY OF 
  :

PENNSYLVANIA,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________



  :

STEPHAN CONTI,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File Nos. 5001600, 5001601, 5001602

NORTH AMERICAN VAN LINES
  :



  :                       A R B I T R A T I O N


Employer,
  :



  :                            D E C I S I O N

and

  :



  :

TRANSGUARD INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


Stephan Conti, the claimant, seeks workers’ compensation benefits from defendants, North American Van Lines (hereinafter referred to NAVL), the alleged employer, and two insurers, the Insurance Company of Pennsylvania (hereinafter referred to as ICP), and Transguard Insurance Company (hereinafter referred to as Transguard).  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on February 12, 2003.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript. 


Four injury claims were consolidated for hearing.  The stipulated change of coverage of NAVL from ICP to Transguard occurred on March 1, 2000.  Consequently, the alleged March 23, 1999, injury only involves NAVL as insured by ICP and the remaining alleged injuries on August 15, 2000, November 20, 2000, and December 1, 2000, only involve NAVL as insured by Transguard.  


I will not summarize the hearing reports for the alleged 2000 injuries as those claims are dismissed for lack of subject matter jurisdiction as will be discussed below.  


Claimant and NAVL, as insured by ICP, agreed to the following matters in a written hearing report submitted at hearing with reference to the alleged injury of March 23, 1999:

1. An employee-employer relationship existed between claimant and North American Van Lines at the times of the alleged injuries.

2. Claimant is seeking temporary total or healing period benefits as follows from August 15, 2000, through the present time and defendants agree that claimant was off work during this period of time.  

3. If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4. At the time of the alleged injury, claimant's gross rate of weekly compensation was $1,964.57.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation for temporary total disability is $947.00 and $872.00 for permanent disability according to the workers’ compensation commissioner’s published rate booklet for this injury.

5. The parties stipulated that the providers of the requested medical expenses (listed in an attachment to the hearing report) would testify as to their reasonableness and defendants are not offering contrary evidence.                                  

Claimant’s exhibits were marked numerically.  Joint exhibits were marked alphabetically.  There are no separate defense exhibits.  References in this decision to pages of an exhibit will be made by placing the page number after the particular exhibit number or letter followed by a dash.

In this decision, claimant will be referred to by his first name, Stephan.


Due to my agreement with NAVL as insured by Transguard that this agency lacks subject matter jurisdiction over the claims for benefits for the alleged 2000 injuries, I separate my decision on this issue from my decision on the March 23, 1999, alleged injury.  No jurisdictional issue was raised by NAVL as insured by ICP for the March 23, 1999, injury.

File No. 5001600 (DOI August 15, 2000; File No. 5001602 (DOI November 20, 2000) and File No. 5001601 (DOI December 1, 2000):

ISSUE

Whether the Iowa Workers’ Compensation Commissioner has subject matter jurisdiction over the injury claims asserted by claimant during the calendar year 2000 against NAVL as insured by Transguard.

FINDINGS OF FACT

Given the issue of lack of subject matter jurisdiction raised in the hearing report by NAVL as insured by Transguard for the claimed injuries on August 15, 2000, November 20, 2000, and December 1, 2000, after hearing, I make the following findings of fact:

I find that Stephan at all times material to these injury claims was an interstate, over-the-road, semi tractor-trailer truck driver domiciled in the state of Florida.  Although NAVL is a national corporation, Stephan, at the times of the alleged 2000 injuries was employed by either NAVL or JTS Express, Inc., located in Fort Wayne, Indiana.  The business relationship between NAVL and JTS is confusing in the record.  Stephan was assigned loads by dispatchers not only out of Fort Wayne but also out of San Jose, California, for loads by another NAVL entity hauling large Hitachi computers called Valley or Concord.  The exact relationship between NAVL, JTS and Valley/Concord also is not clear in the record.  Although I am unable to find where NAVL or any other business entity involved is principally localized, it is clear that none of these entities were principally located in the state of Iowa and I so find.  There is also no evidence that NAVL or any of the entities involved has a place of business in this state.  

It is noted that in none of these cases has NAVL raised the defense of lack of personal jurisdiction and has appeared without contest in all cases.

I also find that Stephan’s employment contract with either NAVL, JTS or Valley/Concord was not made in the state of Iowa.  Stephan admitted this at hearing and there is no other evidence in the record to suggest otherwise.

Although the first asserted injury in March 1999 involved NAVL as insured by ICP allegedly occurred while loading cargo at a location in the state of Iowa, there was no specific assertion by Stephan that any of the 2000 injuries (sequelae driving activity after the initial injury) occurred within the borders of the state of Iowa other than the times Stephan may have driven through Iowa during interstate road trips en route from and to locations outside of Iowa.  Whether or not he actually did so or likely did so is unknown.  Stephan admitted that he had no principal place of work designation.  Stephan’s co-driver, Jean Ketner, at the times of the alleged injuries testified at hearing that the amount of time spent in Iowa at the times of the 2000 alleged injuries was only incidental.  I, therefore, cannot find that Stephan principally or regularly worked in Iowa during the calendar year 2000.

CONCLUSIONS OF LAW

Jurisdictional issues may be raised at any time.  Tigges v. City of Ames, 356 N.W.2d 503, 510 (Iowa 1984).  When confronted with question of its own authority to proceed, this agency must take charge of proceedings affirmatively and utilize the most efficient methods at its disposal to determine the true facts and decide the issue promptly.  See Tigges, 356 N.W.2d at 503.  When facts are disputed, findings of fact by this agency must be based upon an evidentiary record.  Hayden v. Ameristar Casino Council Bluffs, Inc.  641 N.W.2d 723 (Iowa 2002) Bankers Trust Co. v. Fidata Trust Co. 452 N.W. 2d 411 (Iowa 1990).  In such jurisdictional proceedings, claimants have the burden of proof to sustain the requisite jurisdiction.  Brown v. Garman, 364 N.W.2d 566 (Iowa 1985)  


Subject matter jurisdiction for injuries outside the state of Iowa is governed by Iowa Code section 85.71.  Pursuant to that Code section, this agency can only assert subject matter jurisdiction where a contract of hire was made outside of the state of Iowa in the following circumstances:

The employment is principally located in this state, that is, the employee’s employer has a place of business in this state or some other state and the employee regularly works in this state, or if the employee’s employer has a place of business in this state and the employee is domiciled in this state.  

Iowa Code section 85.71(1)

Given the findings of fact set forth above, this Iowa agency has no subject matter jurisdiction deal with the 2000 injury claims.  NAVL as insured by Transguard is entitled to a dismissal with prejudice for all of the 2000 injury claims.

ORDER

1. These claims are dismissed with prejudice.

2. Claimant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.

File No. 1282995 (DOI 3/23/99)

ISSUES

The parties submitted the following issues for determination in this proceeding:

1. Whether the claim is barred for failure to provide notice of the injury to the employer as required by Iowa Code section 85.23.

2. Whether claimant received an injury arising out of and in the course of employment; 

3. The extent of claimant's entitlement to disability benefits.

4. The extent of claimant's entitlement to medical benefits.

FINDINGS OF FACT

After reviewing and considering all of the evidence received at hearing, I make the following findings of fact in addition to the findings set for above for the 2000 injuries:

Stephan worked for NAVL as a truck driver from 1988 until August 15, 2000, when he was terminated for a refusal to take an assigned load.  Stephan testified that this refusal was due to back pain that prevented a return to truck driver and loading activity.  Stephan has not been employed since his termination by NAVL.

There is no dispute that on March 30, 1999, Stephan received treatment for mid-section and flank area pain at the Med Center in Tulsa, Oklahoma.  This medical facility reports a history that Stephan hurt his ribs on March 23, 1999, when he was jammed in the mid-section by a co-worker while loading a truck.  Upon a diagnosis of rib contusion, physicians prescribed medication and a few days off work.  Stephan testified that he sought and paid for this treatment on his own.  (Exhibit A)  Stephan’s testimony at hearing is consistent with this medical report.  Stephan’s testimony that the March 23, 1999, incident occurred while loading cargo in Cedar Rapids, Iowa, is uncontroverted.  NAVL log records demonstrate that Stephan and the co-driver, Jean Ketner, did pick up a load at that time and at that location.  (Ex. L-14)  

Following the March 30, 1999, treatment, Stephan did not seek medical treatment again for upper quadrant pain until November 2000, about three months after he left the employ of NAVL.  At that time, Stephan told Robert Callahan, M.D., that he developed neck pain after the March 23, 1999, work injury and this pain progressively worsened over the last 18 months.  He complained that subsequent work activity at NAVL, especially the loading and unloading, aggravated this pain.  Dr. Callahan eventually performed fusion surgery in the cervical spine in January 2003.  Stephan testified that he has not been released to return to work by Dr. Callahan.

Dr. Callahan and other physicians such as James West, M.D., and David Karp, M.D., agree with the characterization of the injury by claimant’s attorney as a cumulative trauma injury from activity both before and after the March 23, 1999, incident.  (Exs. B‑12, C‑6, and E‑4, 5)

Stephan testified at hearing and in his deposition that he reported the March 23, 1999, injury to NAVL’s Concord dispatcher in California soon after it happen because he and Ketner were next scheduled to pick up a Hitachi load.  Stephan initially stated that this dispatcher was Mike Burns.  The co-driver, Ketner, also testified that she talked to Burns about this injury on more than one occasion.  Both testified that Burns told them that if Stephan made a workers’ compensation claim against NAVL he would be fired.  When Stephan was challenged by defendants on this story in that Burns was terminated from NAVL’s employ before March 23, 1999, Stephan stated that he was not sure about who he talked to.  Ketner testified that she not only discussed the injury and subsequent treatment in Tulsa with Burns but with other dispatchers in Fort Wayne, Sienbab and Woods.  Both Stephan and Ketner testified that all of their conversations with dispatchers were by cell phone and not by the satellite messaging system available on the truck.


The problem is that NAVL management and their workers’ compensation claims representatives in the safety department testified that the first time they learned of any March 23, 1999, injury or of any later work‑related neck pain or injury related to that incident was when they were served with suit documents in December 2000 when Stephan first pursued a Florida claim for these alleged work injuries.  (This Florida claim was subsequently dismissed by Florida authorities.)  (Ex. H)  


NAVL’s safety director, who testified at hearing, stated that drivers are informed when they are employed of the NAVL written policy to report work injuries by first reporting the injury by phone using an 800 number and then filling out a written report form.  (Ex. Z)  He stated that no such call was made or any report completed according to NAVL’s records or his recollection.  The safety director also testified that dispatchers are told to tell drivers to report the injury using the 800 number when they learn of a work injury.  


There is no evidence in this record from any person by the name of Mike Burns.  The two dispatchers in Fort Wayne identified by Ketner testified that they could not recall any such report of injury and verified that drivers are to report the injuries using the 800 telephone number.  These dispatchers were split on the issue of whether or not they would record a reported injury to them on their log records.  (Exs. W & X)  The dispatcher log reports in evidence do not show any report of injury.  (Ex. 0)  


Both Stephan and the co-driver admitted that they did not use the 800 number or fill out any injury report form.  Stephan stated that this was because he did not want to be fired.  Stephan stated that he did not seek reimbursement from NAVL for the Tulsa medical treatment on March 30, 1999, because he did not want to be fired.  Stephan stated that he did not seek treatment or report any continuing neck pain to NAVL out of fear that he would be fired.  


I find that NAVL first became aware of the injury to claimant in December 2000 when NAVL claims representatives received the Florida claims petition and a report of injury was completed.  (Ex. Y-14)  It is clear to me that Stephan did not and had no intention of reporting a work injury or claiming an injury before that time.  By his own admission at hearing, he chose not do so because he was fearful of alleged retaliation.  The fact that he did not seek reimbursement for the treatment is even more evidence of intent not to report, but cover up, a work injury.  


I do not believe Stephan or Ketner about the cell phone calls.  Their testimony at hearing was conflicting and their demeanor poor.  


I also do not find believable Stephan’s testimony that fear of being fired prevented a report of injury or treatment of the injury while working for NAVL.  Stephan waited three months after leaving NAVL’s employment to seek medical treatment and four months before even filing his Florida claim.


One could assert that Stephan may not have realized the seriousness of his problems until November 2000 (18 months after the injury) when Stephan consulted Dr. Callahan and was diagnosed with a cervical problem.  However, I would also find that very hard to believe.  Any rational person would have realized that he had some sort of serious problem after only a few months of continuous, increasing pain from the March 23, 1999, injury--the history Stephan provided to Dr. Callahan.    


It can be argued that the manifestation date for this cumulative trauma injury is much later than March 23, 1999, and extends to the date of Stephan’s termination on August 15, 2000, thereby extending the date Stephan must report the injury.  However, if that is the case, as directed above, this agency has no jurisdiction over any such subsequent injury claim.  Jurisdiction over this claim is limited to the single injury date in question, March 23, 1999, as that is the only activity that involved the state of Iowa.  This agency cannot deal with any later injury date at locations outside of Iowa.  


Therefore, I find that Stephan failed to notify NAVL of any March 23, 1999, injury within 90 days of the injury and NAVL had no actual knowledge of any such injury within 90 days of this injury.  I further find that Stephan, as a reasonable person, should have known of the probable consequences and seriousness of this injury long before 90 days prior to the time NAVL first learned of the injury from Florida authorities in December 2000.

CONCLUSIONS OF LAW


Defendants have raised the issue of lack of notice of the work injury within 90 days from the date of the occurrence of the injury under Iowa Code section 85.23.  Lack of such notice is an affirmative defense.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).  In Reddick v. Grand Union Tea Co., 230 Iowa 108, 296 N.W. 800 (1941) the Iowa Supreme Court has ruled that once claimant sustains the burden of showing that an injury arose out of and in the course of employment, claimant prevails unless defendant can prove by a preponderance of the evidence an affirmative defense.  Although an employer may have actual knowledge of an injury, the actual knowledge requirement under Iowa code section 85.23 is not satisfied unless the employer has information putting him on notice that the injury may be work-related.  Robinson v. Dept. of Transp., 296 N.W.2d 809, 811 (Iowa 1980).  The time period for notice of claim does not begin to run until claimant, as a reasonable man, should recognize the nature, seriousness and probable compensable character of his injury or disease.  Id.  The purpose of the notice requirement is to alert the employer to the possibility of a claim so that an investigation can be made while the information is fresh.  Dillinger v. City of Sioux City, 368 N.W.2d 176, 180 (Iowa 1985). 

ORDER

1. The original notice and petition is dismissed with prejudice.

2. Claimant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.

Signed and filed this _____25th____ day of February, 2003.

   ________________________







  LARRY P. WALSHIRE
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  COMPENSATION COMMISSIONER
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