DAVIS V. KEYSTONE GROUP

Page 10

before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

TERRY DAVIS FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:             File Nos. 5014167 & 5016398
vs.

:



:                       ARBITRATION

KEYSTONE GROUP,
:



:                          DECISION


Employer,
:


Self-Insured,
:


Defendant.
:           HEAD NOTE NO.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Terry Davis, the claimant, seeks workers’ compensation benefits from defendants, Keystone Group, a self-insured employer, as a result of alleged injuries on June 2, 2006 and July 17, 2006.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on October 27, 2006.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1.  On June 2, 2006, claimant received an injury arising out of and in the course of employment with Keystone.

2.  Claimant is not seeking additional temporary total or healing period benefits. 

3.  If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4.  At the time of both asserted work injuries, claimant's gross rate of weekly compensation was $979.33.  Also, at that time, he was married and entitled to two exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $608.02 according to the workers’ compensation commissioner’s published rate booklet for this injury.

5.  The requested medical expenses submitted by claimant at the hearing are fair and reasonable and causally connected to the medical condition(s) upon which the claim herein is based but that the issue of their causal connection to any work injury remains an issue to be decided herein.

ISSUES

At hearing, the parties submitted the following issues for determination:

I.  Whether claimant received an injury on June 17, 2004 arising out of and in the course of employment; 

II.  Whether the claim of injury for June 17, 2004 is barred by Iowa Code section 85.23 for failure to provide timely notice to the employer;

III.  The extent of claimant's entitlement to weekly temporary total or healing period benefits and permanent disability benefits; and,

IV. The extent of claimant's entitlement to medical benefits and evaluation pursuant to Iowa Code section 85.39.

Defendant in the hearing report made a check mark to raise the defense of an untimely filed claim under Iowa Code section 85.26 for the June 17, 2004 alleged injury.  As the agency file indicates that the petition for this injury was filed on August 11, 2005.  I assume the check mark was inadvertent error on the part of defense counsel.  If I thought otherwise, I would have considered imposition of sanctions as such a defense had no factual basis. 

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Terry, and to the defendant employer as Keystone.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Terry very credible as did the doctor whose views in this case were heavily relied upon by the defense.  The few items in the medical treatment records which were inconsistent with his testimony at hearing, I would attribute to transcription errors on the part of the doctor or his staff. 

Terry worked for Keystone, a construction contractor, as a superintendent for over four years before his injuries in this case.  Despite the connotation from the title of the job, the job involved only first line supervision of a few workers at a job site in which Terry was also expected to perform a significant amount of the carpentry and laborer work along with the other construction staff at a job site.  However, he did manage his workers on site, read blueprints and ordered supplies and materials.  There was little dispute in the record that Terry’s work involved heavy lifting and repetitive pushing, twisting, stooping, bending and lifting.  Terry testified without contradiction that he occasionally lifted objects in excess of 100 pounds.  His two asserted work injuries involved such strenuous lifting.

There is no dispute that Terry suffered a work injury on June 2, 2004 after lifting a heavy, metal stair stringer weighing in excess of 100 pounds.  He received initial treatment for back pain from his family doctor, Ronnie Hawkins, M.D.  Dr. Hawkins prescribed medication, released Terry from work and referred Terry for orthopedic evaluation.  (Exhibit D-3)  However, after being asked by his superior to stay on the job, Terry agreed to return to work, but only after being promised additional personnel to help with the physical work.  Terry then returned to work and continued to work despite not receiving the additional help that was promised.  These findings are based upon Terry’s credible testimony.  Dr. Hawkins referred to the work incident as pulling cable which I do not find particularly significant.

Terry continued working until June 17, 2004, when he suffered a second injury to his back after lifting a heavy door frame.  This time he told his supervisor that he could not continue to work and he returned to Dr. Hawkins.  Dr. Hawkins noted that the orthopedist would not see him until defendants approved.  The doctor noted that this is work related and continued to make the orthopedic referral.  There is no mention of the specifics of a June 17 work injury.  However, the physical therapist did make such a specific notation of such an injury in her report, which was signed by Dr. Hawkins.  (Ex. 2-4)
Defendant refuses to admit this injury occurred, apparently, because there is little reference to it in the medical reports.  I find that Terry suffered the work injury on June 17 as he claims based upon his credible testimony at hearing.

After the June 17, 2004 injury, Terry was unable to return to Keystone due to his restrictions and ongoing symptoms.  He has not been employed in any capacity since.

Terry testified that his visits with Dr. Hawkins after each of these two injuries were authorized by Keystone.  This is uncontroverted.  I find that Dr. Hawkins was authorized, as was the physical therapy he prescribed at Total Health Associates.

The orthopedist, Cassim Igram, M.D., finally evaluated claimant on July 7, 2004.  Dr. Igram had previously seen claimant for what the doctor felt was similar complaints two years earlier in the upper and lower back and that an MRI at that time revealed multiple levels of degenerative disc disease.  Dr. Igram reported that Terry told him at that time he had been having symptoms for about two years that come and go.  He also reported seeing a chiropractor in the past.  Terry was given medications and released PRN.  (Ex. 3-3:4)
Dr. Igram concluded that the June 2, 2004 incident aggravated a pre-existing condition but that Terry had returned to base line after the incident.  He referred Terry to a physiatrist, Donna Bahls, M.D., to determine whether Terry should return to his line of work.  In the interim, the doctor imposed restrictions against lifting over 10 pounds and no repetitive pushing, twisting, stooping, bending or lifting.  Dr Igram was apparently under the mistaken impression that Terry had not worked since the June 2, 2004 injury.  (Ex. 3-5:6)
Terry was evaluated by Dr. Bahls on July 26, 2004.  Terry reported again that he was injured at work two years earlier and was treated by Dr. Igram.  Dr. Bahls reports that Terry was lifting doors on June 2 and injured himself.  He stated that most of his pain was in the mid to lower back but he still had neck pain.  The doctor concluded that Terry suffered a work‑related injury on June 2, 2004 with increased mid and low back pain.  She also noted a history of a work injury two years ago with chronic intermittent cervical and thoracic pain and significant degenerative disc and joint disease of the cervical and thoracic spine.  She doubted that Terry would be able to return to labor type work for very long and encouraged him to apply for social security disability benefits.  (Ex. 4-3:4)  Dr. Bahls’ report clearly makes a distinction between Terry’s upper and mid back complaints in 2002 and his lower back complaints in 2004.  This is fairly consistent with Terry’s testimony at hearing.
Dr. Bahls followed Terry until November 11, 2004 at which time she imposed permanent restrictions against lifting more than 10-15 pounds and against repetitive pushing, twisting, stooping, bending or lifting.  

Apparently following the advice of Dr. Bahls, Terry applied for and is now receiving social security disability benefits.

In her October 11, 2004 report to defendant’s claim adjuster, Dr. Bahls downplayed the role of the work injuries in precipitating the permanent restrictions.  She opines that they were due to the underlying degenerative joint disease of the spine and not the work injuries.  (Ex. 4-12)  Despite her report that Terry understood and agreed to this, Terry testified that he asked Dr. Bahls to explain why these injures were not the cause of his restrictions, if they did not exist until after these injuries.  Terry states that she could not do so.  What makes Dr. Bahls’ views so unusual is that she also opined that the work injuries were a cause of a five permanent partial impairment to the whole person under the AMA Guides.  (Ex. F-1)  She then appears to change that opinion in her deposition to state that the impairment was also due to the underlying degenerative spine condition based upon her review of the deposition testimony of Dr. Igram.  (Ex. U-5)
Both Dr. Igram and Dr. Bahls agreed to the defense proposition that the injuries were a manifestation of the underlying pre-existing condition of the spine and that Terry’s inability to continue in his trade is due to the natural progression of this degenerative condition.  (Ex. U & V)  Dr. Bahls’ views are based upon her lack of knowledge of any structural change to the spine after the work injuries.  (Ex. U-17)  Dr. Igram’s views are based upon his assessment that Terry’s condition returned to baseline after the June 2, 2004 injury and that his initial restrictions were considered only temporary at the time.

Terry’s independent medical evaluator, John Kuhnlein, D.O., in a very detailed and thorough report agreed with Dr. Igram and Dr. Bahls that Terry had a very significant pre-existing degenerative disc disease in the upper, mid and lower back.  The upper and mid back problems he states were asymptomatic until the work injury at Keystone in 2002.  After being asked about the history taken by Dr. Igram of a two year problem before 2002, Terry denied the accuracy of that history.  Dr. Kuhnlein opined that the work injuries at Keystone in 2004 were significant aggravations of his prior condition which resulted in chronic pain and disability.  Dr. Kuhnlein rated Terry’s permanent impairment at 13 percent to the whole person under the AMA Guides and imposed restrictions similar to those of Dr. Bahls except that the maximum weight limitations were for only occasional activity.  He causally relates both the function impairment and restrictions to the 2004 work injuries at Keystone.  (Ex. 5)
For a variety of reasons, I find the views of Dr. Kuhnlein more convincing.  First of all, they are consistent with more accurate histories provided by Terry.  Dr. Igram convinced himself that Terry returned to base line and stubbornly refused to consider the second injury which permanency changed his baseline in that he could not return to work.  He stubbornly refused to consider the fact that his restrictions later became permanent.  

Second, and more importantly, I find particularly unconvincing the attempts by Drs. Igram and Bahls to downplay the rather obvious role of the work injuries in precipitating this disability.  If the injuries were a manifestation of the underlying condition, that fact would not be a defense to this claim.  Injuries that light up a previously dormant disability are causative for the disability.  Also, to say that this disability was a natural progression of the degenerative process and that it would have happened anyway at some later time is also not a valid defense.  Injuries that accelerate progression of a disease are also causative of the disability.  The fact remains that, but for the 2004 injuries, Terry would have continued in his job at Keystone for some time into the future.  

Therefore, I find that the work injuries of June 2 and June 17, 2004 were a significant factor, albeit not the only factor, in precipitating the functional impairment and the permanent work restrictions imposed by physicians in this case.  Given my preference for the views of Dr. Kuhnlein, I adopt his impairment ratings and his permanent restrictions.

Turning to Terry’s employability, I find that the injuries of June 2004 are a cause of permanent and total disability.  This is largely based upon the view of Dr. Kuhnlein that claimant is not physically able to perform gainful employment of any kind.  The only contrary medical opinion comes from Dr. Bahls.  Although she initially felt Terry was unemployable and recommended application for social security benefits, she later on stated that the jobs presented to Terry by defendant’s vocational expert, Connie Oppedal, M.S., were suitable to Terry, if accommodations could be made for heavy lifting.  That view is also very unconvincing.  First, many of these jobs set forth in exhibit G-23 are only part-time and would not qualify as gainful employment.  Secondly, the remainder of these jobs require manual labor tasks that could easily violate Dr. Bahls’ own restrictions against lifting over 15 pounds.  

Even if I assume that Terry may be physically able to perform some type of light‑duty work, claimant has demonstrated to me that he is unemployable as such employment is either unavailable or unsuitable.  

Terry is almost 55 years of age.  He has only a seventh grade formal education but performs intellectually at grade school level.  His only work experience involves heavy manual labor in various construction activities.  The last few jobs also involved additional supervisor duties but he still was expected to routinely perform heavy physical work.  Consequently, his work‑related permanent work activity restrictions, even those from Dr. Bahls, prohibits a return to the work for which he is best suited, heavy construction, given his age, education and work experience.

I do not find that Terry has made a reasonable job search (for the purposes of applying the odd-lot doctrine) as he understandably will not consider employment that pays less than his current social security and pension benefits.  

Philip Ascheman, Ph.D., opines that Terry’s potential for employment is significantly impaired due to his lack of functional skills of reading, spelling, arithmetic and his impaired memory, attention, concentration, mental pace and judgment.  This view is only challenged by Oppedal using the results of testing administered by a person who assisted Terry in answering the questions.  

Claimant’s vocational expert, Roger Marquardt, opines that Terry is not competitively employable despite his motivation and demonstrated ability to overcome his intellection deficiencies in the past with high job motivation and hard work.  He simply is no longer able to perform the hard work.  Also, a social security evaluator found Terry unemployable due to the lack of transferable skills.   

These vocational views are only challenged by Oppedal with criticism of his job search efforts and using the six jobs she presented to Dr Bahls.  First, since she did not use the restrictions of Dr. Kuhnlein, there is little utility in this analysis of her search for available jobs.  However, as pointed out before, these jobs were either part-time or required accommodation.  The fact that a few employers may be able to accommodate Terry’s restrictions and lack of intellectual skills, is insufficient to show that Terry’s remaining abilities are marketable in the general labor market.  

Therefore, I found the views of Marquardt and the social security evaluator more convincing that those of Oppedal.

CONCLUSIONS OF LAW

I.  The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered an injury on June 17, 2004 arising out of and in the course of employment with Keystone.

II.  Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.  The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).  Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

In this case, defendant failed to carry its burden to show lack of notice or knowledge of this injury within 90 days.  Claimant discussed his June 17 injury with his superior soon after they occurred and received authorization to go to his own doctor, who was aware of both injuries.  

III.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404.408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192.  

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133, 106 N.W.2d 95, 98 (1960).

Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."  Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

The parties agreed that if I found that the work injury is a cause of permanent impairment, the impairment is to the body as a whole, a nonscheduled loss of use. Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.
Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997).
A change or expected change in employee’s actual earnings is strong evidence of the extent of the change in earning capacity.  The factor should be considered and discussed in cases where the extent of industrial disability is adjudicated.  Webber v. West Side Transport, Inc., File No. 1278549 (App. December 20, 2002).
In the case sub judice, I found that claimant suffered a 100 percent or total loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to permanent total disability benefits as a matter of law under Iowa Code section 85.34(3), which weekly benefits beginning with the date of the first time off and continuing for an indefinite time into the future during the period of this disability.  Absent a change of condition, such benefits last a lifetime.

IV.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he/she has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463  (Iowa 1988). 

In the case at bar, I found that the disputed medical expenses at Total Health Associates were causally related to a work injury on June 17, 2004 and authorized.  They will be awarded.

Also, reimbursement for the independent medical evaluation by Dr. Kuhnlein shall be awarded pursuant to Iowa Code section 85.39 as there was a prior assessment made by a physician chosen by defendant, Dr. Bahls.

ORDER

1.  Defendant shall pay to claimant permanent total disability benefits at the stipulated rate of six hundred eight and 02/100 dollars ($608.02) per week from June 17, 2004 and continuing indefinitely into the future absent a change of condition.

2.  Defendant shall pay the remaining unpaid charges at Total Health Associates and reimburse claimant for the evaluation of Dr. Kuhnlein.

3.  Defendant shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for benefits previously paid.  

4.  Defendant shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

5.  Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter. 

6.  Defendant shall file reports with this agency on the payment of this award pursuant to administrative rule 876 IAC 3.1.
Signed and filed this _____30th____ day of November, 2006.
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~  LARRY WALSHIRE
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