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before the iowa WORKERS’ COMPENSATION commissioner
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:
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:



:            File No. 1282065
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:
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:



:              D E C I S I O N
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:



:       (FINAL AGENCY ACTION)


Self-Insured,
: 


Employer,
:         HEAD NOTE:  1803


Defendant.
:

───────────────────────────────────────────────────────

statement of the case

This is a proceeding in arbitration brought by Michael McCubbin against his employer, Aluminum Company of America, based upon a left shoulder injury of December 28, 1998.  Michael seeks compensation for permanent partial disability.  It was stipulated that any disability is to be compensated industrially.  The rate of compensation is stipulated to be $567.34 per week.  It was also stipulated that the employer had paid ten weeks of compensation at the stipulated rate and is entitled to credit for that payment.  Michael also seeks interest, and $350 for the expense of an independent medical examination pursuant to section 85.39.  Defendant disputes that the claim to be reimbursed for an independent medical examination is properly before the undersigned for consideration because the claim was not made prior to the date of hearing.  

I have reviewed the prehearing conference report that was submitted in this case.  Michael did not indicate that a claim for reimbursement under section 85.39 was being made.  Under the terms of the hearing assignment order, only those issues which are properly raised will be addressed in the decision.  It would be prejudicial to require defendant to defend against a claim that was not voiced until the date of hearing.  Michael’s claim to be reimbursed under section 85.39 will therefore not be addressed or adjudicated in this decision.  

The case was heard at Davenport, Iowa on March 20, 2002.  The record consists of testimony from Michael McCubbin, and May Hall.  The record also contains jointly offered exhibits 1 through 8.  The exhibits are identified by consecutively numbered pages and will be referred to by the page number in this decision.

FINDINGS OF FACT

Michael McCubbin is a 50-year-old man who has been employed at Aluminum Company of American for seven and one-half years.  He currently works as a general inspector.  The work is light and within his ability to perform.  He earns a higher rate of pay currently than he did at the time of injury. 

Michael was injured on December 28, 1998, while working as a packager.  He pushed a large sheet of metal with his left hand and felt a painful sensation in his left shoulder.  The work of a packager is heavy and requires handling weights of as much as 100 pounds.  Michael reported the injury and was treated conservatively for several months.  (Exhibit pages 2-4, 23, 39)  In April, May, and June he seemed to have improved considerably, but the symptoms subsequently increased.  (Ex. pp. 4-6, 25-27, 41-42)  Richard R. Ripperger, M.D., was Michael’s primary treating orthopedic surgeon.  Dr. Ripperger performed an open surgical repair of a small to medium size full thickness tear of the rotator cuff in Michael’s left shoulder on September 10, 1999.  (Ex. pp. 42, 48-49)  Thereafter Michael progressed through an unremarkable period of recuperation.  (Ex. pp. 43-45)  

Michael returned to work with restrictions on January 3, 2000.  (Ex. pp. 13, 30)  The restrictions were removed and Michael was given a full release to perform unrestricted duty on March 9, 2000.  (Ex. pp. 15, 33)  The restrictions limited Michael’s income due to being prohibited from working overtime.  Michael has a child support obligation and had requested on several occasions that he be allowed to work overtime so he could meet his child support obligation.  (Ex. pp. 8-9, 30)  

Michael has continued to perform his work as a general inspector.  He continues to have mild problems with his left shoulder.  Michael is right handed.  He does his job without complaining.  He has not asked to have restrictions imposed.  May Hall, Michael’s supervisor, has not observed him to appear to be in pain or discomfort.  Michael’s work requires some overhead grinding on sheets of metal.  

Michael’s testimony at hearing was inaccurate with regard to when he first received care from an orthopedic surgeon.  I find that Michael simply does not recall those visits and that he did not attempt to deceive anyone.  I find that Michael is fully credible to the extent of his personal knowledge.  I find that he continues to have mild problems with his left shoulder consistent with the description he gave at hearing.  If he keeps his left hand on the steering wheel for too long while driving it becomes uncomfortable.  Shoveling snow causes a lot of discomfort.  Cleaning the tub and shower at his residence causes discomfort.  Weather changes cause his shoulder to ache.  Even wrestling with his 5-year-old son bothers his shoulder.  Michael was previously very physically active and engaged in activities such as weightlifting, kung fu, and karate classes.  Some of those movements now aggravate his shoulder.  

Dr. Ripperger provided an impairment rating of two percent of the left upper extremity.  (Ex. p. 38)  Charles F. Eddingfield, M.D., rated Michael’s impairment at three percent of the whole person.  He did not recommend activity restrictions.  (Ex. pp. 56-68)  The evidence in this case is evaluated and considered based upon agency expertise obtained from the evidence seen in other cases which deal with similar injuries.  It is clear that Michael had a torn rotator cuff, a type of injury that is serious and commonly leaves a mild degree of impairment that is commonly accompanied by some level of activity restrictions which usually limit work with the hand above shoulder level and repetitive activity.  In this case it is apparent that Michael’s surgery produced a very good result as evidenced by the relatively low ratings of impairment given by Drs. Ripperger and Eddingfield, coupled by the fact that all restrictions upon Michael’s activities have been removed.  It is recognized, however, that Michael personally requested that all the restrictions be removed so he could fulfill his child support obligation.  His residual symptoms would support mild activity restrictions being imposed.  I find that the lack of restrictions does not convince me that Michael’s shoulder is completely normal and healthy.

I was not given any evidence concerning Michael’s level of educational achievement, work history, or job skills.  It is therefore assumed that Michael’s work with Aluminum Company of America is fairly representative of his work history and capabilities.  He appeared to be of average intelligence.

Michael is a person who earns his living by performing manual labor.  Accordingly, any loss of physical capacity or function is more significant than it would be for a person who does intellectual work.  Michael has been able to work without significant problems but he is in a very light job for an industrial plant.  The job in which he was injured was much heavier.  Many manufacturing jobs are much heavier than Michael’s current job.  In any industrial plant it is unusual for a person with Michael’s level of seniority to have the ability to bid into and hold the more desirable lighter jobs.  Employees with higher seniority tend to use that seniority to obtain the more desirable jobs which have better pay, lighter work, or a combination of both.  It is readily foreseeable that Michael probably will not be able to continue in his same light job for the remainder of his career.  There is no certainty that he will remain employed by this employer.  If either occurs, the abnormality in his left shoulder will be placed in a setting where the disability from it could become fully manifested.  Michael’s shoulder is abnormal and that fact, by itself, indicates that it probably has some loss of function.  I find that when all material factors of industrial disability which are known are considered that Michael has a ten percent permanent partial loss of earning capacity as a result of the injury of December 28, 1998.  In making this finding, the most important factors showing loss of earning capacity are the fact of the actual documented rotator cuff tear, the fact that permanent impairment has resulted as would be expected, the fact that Michael’s current job that he performs without restrictions is a relatively light job, and the fact that Michael has continuing symptoms and babies the shoulder when he can.  These all indicate that the shoulder is not normal and that Michael has a loss of physical function that indicates a loss of earning capacity.  The low impairment ratings and his continued employment with no actual wage loss and no activity restrictions indicate that the degree of loss is small, namely ten percent.

Conclusions of law

Industrial disability or loss of earning capacity is a concept that is quite similar to impairment of earning capacity, an element of damage in a tort case.  Impairment of physical capacity creates an inference of lessened earning capacity.  The basic element to be determined, however, is the reduction in value of the general earning capacity of the person, rather than the loss of wages or earnings in a specific occupation.  Post-injury earnings create a presumption of earning capacity but are not synonymous with earning capacity.  The presumption may be rebutted by evidence showing the earnings to be an unreliable indicator.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); DeWall v. Prentice, 224 N.W.2d 428, 435 (Iowa 1974); Carradus v. Lange, 203 N.W.2d 565 (Iowa 1973); Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 516 (Iowa App. 1977) A.L.R.3d 143; Michael v. Harrison County, Thirty-fourth Biennial Report of the Industrial Commissioner 218 (1979); 2 Larson Workmen's Compensation Law, sections 57.21 and 57.31.

When all the material factors of industrial disability are considered, it is determined that Michael sustained a permanent partial disability a result of the injury of December 28, 1998.  His injury is one that would normally be expected to cause a mild degree of permanent disability and the job he performs does not fully test the limits of the capabilities of his shoulder.  His current employment situation therefore minimizes the impact of the injury and his actual current earnings likely overstate his actual earning capacity.  It is clear that he has lost access to performing any type of work that would place heavy demand on his left shoulder.  Michael has a ten percent permanent partial disability and is therefore entitled to recover 50 weeks of compensation for permanent partial disability under section 85.34(2)(u).

ORDER


IT IS THEREFORE ORDERED that Aluminum Company of America pay Michael McCubbin fifty (50) weeks of compensation for permanent partial disability at the stipulated rate of five hundred sixty-seven and 34/100 dollars ($567.34) per week payable commencing January 4, 2000.  Credit is given for the ten (10) weeks of permanent partial disability compensation previously paid together with the interest that was paid.  The remaining unpaid forty (40) weeks of compensation are accrued, past due, and owing and shall be paid in a lump sum together with interest computed at the rate of ten (10) percent per annum from the date each weekly payment came due until it is actually paid.  

It is further ordered that the costs of this action are assessed against Aluminum Company of America.

It is further ordered that Aluminum Company of America submit subsequent reports of injury as required by this agency.

The undersigned was appointed Interim Workers’ Compensation Commissioner after the hearing in this case was conducted.  This decision is final agency action pursuant to Iowa Code sections 17A.15 and 86.24(5).  This decision may be appealed through judicial review pursuant to Iowa Code section 17A.19.  

Signed and filed this 10th day of July, 2002.
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