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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

JANE HANIGAN-KINNEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5030328

COUNCIL BLUFFS COMMUNITY
  :

SCHOOL DISTRICT,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

UNITED HEARTLAND,
  :



  :    Head Note Nos.: 1803.1; 3001; 3002


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________


Claimant, Jane E. Hanigan-Kinney, appeals and defendants, Council Bluffs Community School District and United Heartland, Inc., cross-appeal from an arbitration decision filed September 7, 2010, in which the presiding deputy commissioner found that claimant’s fall in the parking lot at work on January 3, 2007 resulted in a 20 percent loss of claimant’s earning capacity and that claimant’s weekly compensation rate is $935.30.  In a rehearing decision filed September 29, 2010 the presiding deputy found that a penalty should not be assessed pursuant to Iowa Code section 86.13.  Claimant asserts on appeal that the presiding deputy erred in failing to assess a penalty for failure to pay weekly benefits at the rate of compensation found applicable in the arbitration decision and that a higher award of industrial disability benefits is warranted.  Defendants assert the deputy improperly included various sums within her calculation of gross earnings, but had accurately calculated claimant’s compensation rate pursuant to Iowa Code section 85.36(6) and as a result the compensation rate should be reduced to $828.22, that the deputy incorrectly found that claimant sustained an injury to the body as a whole, and that the award of industrial disability benefits is excessive.  The arguments of the parties have been considered and the record of evidence has been reviewed de novo. 

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision filed on September 7, 2010, and the rehearing decision filed on September 29, 2010, that relate to issues properly raised on intra-agency appeal except for the compensation rate which is modified.  A comment is also made as to claimant’s credibility.

The presiding deputy found, apparently utilizing Iowa Code section 85.36(6), that claimant was compensated on a daily basis $304.18, which resulted in weekly wages of $1,520.90.  Based upon the designation of married and entitlement to four exemptions, the deputy found claimant’s weekly compensation rate was $935.30.  Claimant asserts the deputy’s calculation accurately reflects her earnings and should be affirmed.  Defendants assert that the general formula utilized by the deputy was accurate, but that the deputy erred by including items such as teacher quality pay, pay for a staff development day, and insurance forbearance pay.  

Following review of the record and consideration of the arguments of the parties it is concluded that the presiding deputy improperly calculated claimant’s compensation rate, but for reasons other than those articulated by defendants.  In Area Educ. Agency 7 v. Bauch, 646 N.W.2d 398 (Iowa 2002) the court provided the method for determining the wages for a teacher who is paid on an equal-monthly basis for the entire year (12 months) but works 10 months.  Neither party provided information as to the exact school calendar in this case, but based upon the similarities with the educator in Bauch, it is determined that claimant worked ten months pursuant to her contract.  As in Bauch, where an educator is paid monthly, the compensation rate is to be calculated pursuant to Iowa Code section 85.36(4).  Application of this Code section first requires calculation of gross monthly earnings as set forth in Iowa Code section 85.61(3) and then taking into account the educator’s earned compensation deferred into the non-school year months.  The better evidence is that claimant’s annual income, or her annual gross earnings, were $57,075.70.  This sum divided by the 10 months of her actual employment equals $5,707.57.  To accomplish the appropriate deferral calculation, this monthly amount is multiplied by 12 months, which equals $68,490.84.  Finally, to come to a weekly compensation rate, this amount when divided by 52 weeks which equals $1,317.13.  The sum of $1,317.13 is determined to be claimant’s average weekly wage at the time of her work injury on January 3, 2007.  The presiding deputy commissioner properly found that claimant was married and entitled to four exemptions.  Therefore, it is concluded that claimant’s weekly compensation rate is $821.46.  It is noted that this compensation rate is less than the rate argued by both parties.

Lastly, the undersigned cannot adopt the credibility observation made on page 7 of the arbitration decision wherein the deputy stated that she “must conclude with Dr. Santamaria that claimant’s reported pain and cognitive difficulties are likely exaggerated and not altogether credible.”  The deputy’s observation did not play a significant part in her underlying decision and it does not therefore require an explanation in the industrial disability analysis found in the arbitration decision.  The deputy did not comment on claimant’s demeanor as a basis for the credibility observation other than to state that claimant was very well spoken during the hearing and clearly has high verbal skills.  To the undersigned, the credibility statement is unfair to claimant as the purported exaggeration relates to numerical numbers assigned to a medical questionnaire.  Claimant was confronted with her answers to those questionnaires at hearing and provided a satisfactory and logical explanation for her response.  It is quite likely claimant’s high verbal skills and literal interpretation of questionable testing materials are what resulted in Dr. Santamaria’s notation of the answers.  It is clear that claimant sustained a very traumatic injury resulting from her fall.  Claimant has been motivated to return to work, remain employed, and remain physically active.  She has worked through pain and significant headaches in order to return to her classroom.  Neither her motivation nor her credibility has been proven to be reasonably at issue herein.

IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED and MODIFIED and the following is ordered:


Defendants shall pay claimant one hundred (100) weeks of permanent partial disability benefits at the applicable rate of eight hundred twenty-one and 46/100 dollars ($821.46) and commencing as set forth in the arbitration decision.


Defendants shall pay accrued benefits in a lump sum and pay interest as Iowa Code section 85.30 provides.

 
Defendants shall receive credit for benefits previously paid.


Defendants shall pay the costs of the arbitration decision pursuant to rule 876 IAC 4.33 and file subsequent reports as this division requires.
The parties shall share equally in the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this ____10th _______ day of October, 2011.
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 CHRISTOPHER J. GODFREY






                      WORKERS’ COMPENSATION 

                                                                                     COMMISSIONER

Copies To:

Mr. Jacob J. Peters

Attorney at Law

PO Box 1078

Council Bluffs, IA  51502-1078

jake.peters@peterslawfirm.com
Mr. Lee P. Hook

Mr. Joseph M. Barron

Attorneys at Law

6800 Lake Dr, Ste 125
Des Moines,  IA  50266-2504

Lee.hook@peddicord-law.com
joe.barron@peddicord-law.com
