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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TRENT KIERSEY,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5032395
FEDEX NATIONAL,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

FIDELITY AND GUARANTY

INSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                     Head Note Nos.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Trent Kiersey, the claimant, seeks workers’ compensation benefits from defendants, FedEx National, the alleged employer, and its insurer, Fidelity and Guaranty Insurance, as a result of an alleged injury on September 14, 2009.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  An oral evidentiary hearing commenced on March 29, 2011, but the matter was not fully submitted until the receipt of the parties’ briefs and argument on April 5, 2011.  Oral testimonies and written exhibits received into evidence at hearing are set forth in the hearing transcript.  

Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and FedEx National at the time of the alleged injury.

2. Claimant is seeking temporary total or healing period benefits only from November 17, 2009 through January 3, 2010 and defendants agree that he is entitled to such benefits if I decide that he suffered the alleged injury.

3. If the alleged injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4. If I award permanent partial disability benefits, they shall begin on January 4, 2010.

5. At the time of the alleged injury, claimant's gross rate of weekly compensation was $825.89.  Also, at that time, he was married and entitled to three exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $550.83 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. The parties stipulated that the providers of the requested medical expenses would testify as to their reasonableness and defendants are not offering contrary evidence.  The parties also stipulated that these expenses are causally connected to the bilateral shoulder conditions upon which the claim herein is based, but the issue of their causal connection to any work injury remains an issue to be decided herein.

7. Prior to hearing, defendants paid to claimant $2,376.16 in sick or disability benefits for which they are entitled to a credit against an award of weekly benefits in this case pursuant to Iowa Code section 85.38(2).
ISSUES

At hearing, the parties submitted the following issues for determination:

I. Whether claimant received an injury on September 14, 2009 arising out of and in the course of employment; 

II. Whether the claim is barred by Iowa Code section 85.23 for failure to provide timely notice to the employer; 

III. The extent of claimant's entitlement to weekly temporary total or healing period benefits and permanent disability benefits; and,

IV. The extent of claimant's entitlement to medical benefits.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his first name, Trent, and to the defendant employer as FedEx.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying in addition to consideration of the other evidence, I found Trent credible. 

Trent has worked for FedEx as a full-time pickup and delivery truck driver in the Des Moines area since August 2008 and continues to do so at the present time.  The primary duty is to drive a semi-tractor trailer picking up and delivering palletized, commercial freight to and from businesses in nearby towns and cities.  Occasionally he would deliver to private residences.  (Exhibit 7)  He usually was not involved in handling the cargo, but did so on occasion.  Trent testified that the most physical part of his duties at the time of his claimed injury involved trailer exchanges.  These exchanges were done for a couple of hours in the morning before he started his daily pickup and delivery route.  Exchanges consisted of hooking and unhooking trailers from tractors about four to six times daily and sometimes more.  The physical labor involved cranking up and down trailer dollies, coupling and uncoupling the trailer from the tractor, closing and opening doors, installing or removing air hoses, and removing and connecting a nose pull.  Trent describes this as heavy, repetitive use of his hands, arms and shoulders.  (Ex. E-29:36)  The FedEx job description also describes this as heavy labor requiring lifting up to 100 pounds.  (Ex. 7)  Trent’s description of his duties was largely verified by his former supervisor who testified at hearing.

Trent is claiming a cumulative trauma injury (impingement syndrome) to both shoulders over several months while performing his duties at FedEx.  Trent stated that his shoulders began hurting after performing work duties for about three months.  His former supervisor claims that Trent’s complaints began from the day he started at FedEx.  Trent states that he initially did not know what was causing his pain and did not realize this was a workers’ compensation matter until he reported this work injury shortly after a medical appointment with Patrick Houde, PA-C on September 14, 2009, when left shoulder surgery was scheduled.  (Ex. 5-5)  

Trent first sought treatment for bilateral shoulder pain many months before in January 2009 from his family physician assistant, Scott Meyer PA-C.  Meyer’s assessment was shoulder sprain and medications were prescribed.  (Ex. 3-5:6)  Trent states that over the next few months, the shoulder pain progressively worsened and in April he was referred to Scott Neff, M.D., an orthopedic surgeon.  Dr. Neff’s assessment was that Trent had significant impingement syndrome and AC joint osteolysis.  The doctor ordered MRIs of both shoulders and stated that he will likely recommend arthroscopic decompression surgery for both shoulders after reviewing the MRIs.  (Ex. 5-6:7)  Trent then was seen by PA-C Houde on April 27, 2009 and given an steroid injection into the left shoulder.  (Ex. A-1:2)  

Due to an economic downturn, Trent was demoted in April 2009 to dock work only and his hours were reduced to 20 hours a week.  Trent states that his shoulders improved as he was not required to perform heavy work.  However, he was returned to his P & D driver job in July 2009 and after a few weeks of this work, his shoulder pain resumed and became more painful than before.  Finally, when the pain became so bad that he was unable to continuing doing his work he returned to PA‑C Houde on September 14, 2009 as discussed above and requested surgery.  (Ex. 5-5)  After he reported the injury, defendants sent him to Concentra for treatment, but the doctor only noted his history of shoulder impingements and recommended that he be followed by his orthopedists.  (Ex. B-1:2)  Dr. Neff performed the left shoulder surgery on November 17, 2009 and Trent was provided FedEx’s group short-term disability benefits for his time off work following that surgery because defendants denied his claim for workers’ compensation benefits. 

Following surgery, Dr. Neff kept claimant off work for the time-period stipulated in the hearing report.  Following successful physical therapy and recovery, Dr. Neff returned Trent to full duty and back to his P & D driving job.  (Ex. 5)  However, Trent’s symptoms in his shoulders continued.  The surgery reduced the left shoulder pain, but they still are more than his right shoulder pain.  Ian Lin, M.D., another orthopedic surgeon, recommends that Trent continue home exercises, but that he may need an injection to the shoulder again, or even a repeat arthroscopy.  (Ex. 2-1:2)  Trent states that he no longer takes prescription medications, but takes OTC anti‑inflammatories daily for his pain.

Trent indeed returned back to his P & D driving job and continues to perform that work today.  He states that due to a merger of FedEx divisions, he no longer performs trailer exchanges and as suggested by Dr. Stoken, he is careful about lifting.  Trent states that he cannot work overhead for very long because his shoulders lock up, but  admits that he does not do a lot of overhead work.  He usually is not required to lift more than 25-30 pounds, but his job could always change.  He now does many things differently due to his shoulder condition.  If he feels he needs help, he will try to get it, but it is not always available.

Trent’s family provider, PA-C Scott Meyer opines that his shoulder problems are work related.  (Ex. 3-1)

Defendants assert that Dr. Neff opined that Trent’s shoulder condition is not work related.  However, his report in evidence is quite confusing.  He states that Trent told him that he had trouble with his shoulders for a few years and this began before working at FedEx.  Dr Neff states that Trent’s “fairly short time working at Fed-Ex” did not substantially cause or materially aggravate his bilateral shoulder conditions.  His explanation for this opinion is where my confusion begins.  He states that Trent did not give a history of “specific injury.”  The doctor states as follows:

He does have impingement syndrome in his shoulders, and he does have AC joint arthrosis.  These changes are the result of cumulative activity over time, aging, genetic predisposition, and wear and tear changes that occur from work, developmental, life and regular activity.  In other words, there has been no specific injury.  (Emphasis added.)

(Ex. A-4)

The doctor added that Trent’s symptoms are contributed to by a developmentally abnormal type II acromion that predisposed him to the development of the impingement syndrome.  He also stated that “normally” impingement syndromes are due to repetitive activity at or above shoulder height and Trent’s work did not involve repetitive overhead work for a substantial period of time.

I can only interpret these comments to mean that the doctor believes that a specific injury event is required to constitute a work injury; that a gradual onset from work activity cannot constitute a work injury; that an injury caused by a genetic defect that predisposes one to injury also cannot be a compensable injury; and that Iowa only compensates work injuries of the type that would “normally” occur from work activity.  He even admits in the above quoted statement that Trent’s work activity over time is one of the factors that contribute to impingement syndrome.  He also believes that one year of injurious work activity is not enough to cause a compensable, cumulative work injury.  I cannot agree with these concepts as will be explained in the Conclusions of Law section of this decision.  Although I would normally defer to the views of an orthopedic treating doctor, I must reject the views of Dr. Neff due to his own confusing statements and his apparent attempt to apply inappropriate legal concepts to a medical causation issue.

Trent’s attorney obtained an independent medical evaluation from Jacqueline Stoken, D.O., a specialist in physical medicine and physical rehabilitation.  From her review of his medical history, Trent’s correct description of his trailer exchange work and her examination of Trent, Dr. Stoken opines that the lifting and repetitive trauma caused or aggravated Trent’s injury to the bilateral shoulders and that this has resulted in an eight percent permanent partial impairment to the body as a whole under the AMA Guides, Fifth Edition.  Dr. Stoken did not impose permanent work restrictions but advised Trent to use common sense when working at or above shoulder level or doing heavy lifting.  (Ex. 1-6)  I find the views of Dr. Stoken the most convincing opinion in this record as it is consistent with Trent’s credible testimony at hearing that he did not develop shoulder pain until after starting at FedEx.  There certainly is no record in evidence of any medical treatment for shoulder pain prior to working at FedEx.

Therefore, I find that Trent suffered a cumulative trauma work injury while working at FedEx beginning in the fall of 2009 and eventually leading to surgery in November 2009 and subsequent absences from work as stipulated.  This brings us to the date of injury or when this injury manifested itself.  I agree with claimant that September 14, 2009 is the manifestation date and the date of injury for this cumulative trauma injury.  This is the date according to claimant’s credible testimony when he left work to seek more aggressive treatment and surgery because the pain became so bad that he was unable to perform his work duties.  His prior treatment and a change in job duties resulted in a lull in symptoms and he ended that treatment after April 2009.  Treatment was not resumed again until September 14, 2009 and his condition has been chronic since that time.  Since Trent gave formal written notice to FedEx only a few days later, the notice issue is largely rendered moot by this finding of the manifestation date.  

The only impairment rating in this record comes from Dr. Stoken.  Therefore, I find that the work injury of September 14, 2009 is a cause of an eight percent permanent partial impairment to the body as a whole and non-specific limitations on heavy lifting and use of his arms in over the shoulder work.

Trent is 39 years of age.  He is a high school graduate.  He is still able to pass DOT medical examinations to maintain his CDL license.  Although he was a certified EMT while he was a fire department volunteer, he no longer does this activity today.  He has held many low wage jobs in the past, including cook and retail cashier.  He has worked in manufacturing, stationary supply, and furniture assembly and delivery.  Many of the most physical past jobs would be difficult for him to perform today due to his shoulders.  His most lucrative prior work experience involves over-the-road trucking since the mid 1990s and most of these jobs did not require loading or unloading cargo.  He likely could return to most of these driving jobs today.  He is likely to continue his driving work at FedEx, without loss of pay or benefits.

I find the work injury of September 14, 2009 is a cause of a mild, 15% percent loss of earning capacity.  

CONCLUSIONS OF LAW

I.  The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

While a work injury must proximately cause the condition or disability for that disability or condition to be compensable, the statutory phrase, “arising out of employment” does not require a showing that the employment must proximately cause the injury, the employment only needs to be shown to have caused or contributed to the injury, a less onerous standard.  Meyer v. IBP, Inc., 710 N.W.2d 213, 220-223 (Iowa 2006).
It has long been the law of Iowa that Iowa employers take an employee subject to any active or dormant health problems or conditions that may pre-dispose that employee to injury and must exercise care to avoid injury to both the weak and infirm and the strong and healthy.  Hanson v. Dickinson, 188 Iowa 728, 176 N.W. 823 (1920).  

In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered a gradual or cumulative trauma injury arising out of and in the course of employment and the date of that injury is September 14, 2009.

II.  Defendants have raised the issue of lack of notice of the work injury within 90 days from the date of the occurrence of the injury under Iowa Code section 85.23.  Lack of such notice is an affirmative defense.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).  In this case, I found that claimant formally notified defendants of this work injury only a few days after September 14, 2009.  The defense of lack of notice must be and is denied. 

III.  The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician who examines the claimant in anticipation of litigation as a matter of law.  Gilleland v. Armstrong Rubber Co., 524 N.W.2d 404, 408 (Iowa 1994); Rockwell Graphic Systems, Inc. v. Prince, 366 N.W.2d 187, 192 (Iowa 1985).
The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2)(a-t), the disability is considered a scheduled member disability and measured functionally.  If it is found that the permanent physical impairment or loss of use is to the body as a whole, the disability is unscheduled and measured industrially under Iowa Code subsection 85.34(2)(u).  Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. DeLong's Sportswear, 332 N.W.2d 886, 887 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 133; 106 N.W.2d 95, 98 (1960).
Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593; 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."  Functional impairment is an element to be considered in determining industrial disability, which is the reduction of earning capacity.  However, consideration must also be given to the injured worker’s medical condition before the injury, immediately after the injury and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the injured worker prior to the injury, after the injury, and potential for rehabilitation; the injured worker’s qualifications intellectually, emotionally and physically; the worker’s earnings before and after the injury; the willingness of the employer to re-employ the injured worker after the injury; the worker’s age, education, and motivation; and, finally the inability because of the injury to engage in employment for which the worker is best fitted, Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
I found in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  

In 2004, Iowa Code section 85.34(2)(u) was amended to read as follows:

In all cases of permanent partial disability other than those hereinabove described or referred to in paragraphs “a” through “t” hereof, the compensation shall be paid during the number of weeks in relation to five hundred weeks as the number of weeks in relation to five hundred weeks as the reduction in the employee’s earning capacity caused by the disability bears in relation to the earning capacity that the employee possessed when the injury occurred.

This change adopts the so-called “fresh start rule.”  The fresh start rule is based upon the premise that a worker’s earnings in the competitive labor market at the time of a work injury are reflective of that worker’s earning capacity.  If that worker had any physical or mental impairment or any other socio-economic impediment limiting his or her employment prior to a work injury, the impact of that impairment or impediment upon that worker’s earning capacity, absent evidence to the contrary, has already occurred and is reflected in his earnings at the time of injury.  
Industrial loss now is no longer a measure of claimant’s disability from all causes after which we then apportion out non-work causes and leave in work related causes under the full responsibility rule.  The percentage of industrial loss now is the loss of earning capacity from what existed immediately prior to the work injury.  This means that an already severely disabled person before a work injury can have a high industrial loss because the loss is calculated in all cases from whatever his earning capacity was just before the injury and what it was after the injury, not the loss as compared to a healthy non-disabled person.  In other words, all persons start with a 100 percent earning capacity, regardless of any prior health conditions.  

The rationale for this approach is that in Iowa as well as other states, the employer’s liability for workers’ compensation benefits is dependent upon that person’s weekly rate of compensation which is a portion of the person’s weekly earnings at the time of injury.  Consequently, the impact, if any, of any prior mental or physical disability upon earning capacity is automatically factored into any award of compensation for a work injury and there is no need to further apportion out that impact from any workers’ compensation award.  If the injured worker’s wages are high, despite his prior condition, then the condition apparently has not negatively impacted his earning capacity.  If they are low, it is likely they are low because of his prior condition and consequently, the employer’s liability is low because of the resulting low rate of compensation.  

A showing that claimant had no loss of his job or actual earnings does not preclude a finding of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Community School District, File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).
A release to return to full duty work by a physician is not always evidence that an injured worker has no permanent industrial disability, especially if that physician has also opined that the worker has permanent impairment under the AMA Guides.  Such a rating means that the worker is limited in the activities of daily living.  See AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Chapter 1.2, page 2.  Work activity is commonly an activity of daily living.  This agency has seen countless examples where physicians have returned a worker to full duty, even when the evidence is clear that the worker continues to have physical or mental symptoms that limit work activity, e.g. the worker in a particular job will not be engaging in a type of activity that would cause additional problems, or risk further injury; the physician may be reluctant to endanger the workers’ future livelihood, especially if the worker strongly desires a return to work and where the risk of re-injury is low; or, a physician, who has been retained by the employer, has succumbed to pressure by the employer to return an injured worker to work.  Consequently, the impact of a release to full duty must be determined by the facts of each case.  

In the case sub judice, I found that claimant suffered a mild 15% percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 75 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 15 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

The parties stipulated to claimant’s entitlement to healing period benefits should I find defendant liable for this work injury.  Consequently, these benefits shall be awarded. 

IV.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Claimant is entitled to an order of reimbursement if he has paid those expenses.  Otherwise, claimant is entitled only to an order directing the responsible defendants to make such payments directly to the provider.  See Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  The parties stipulated that the requested medical expenses in Exhibit 8 are reasonable and causally related to this work injury.  They will be awarded. 

ORDER

1. Defendants shall pay to claimant seventy-five (75) weeks of permanent partial disability benefits at a rate of five hundred fifty and 83/100 dollars ($550.83) per week from January 4, 2010.

2. Defendants shall pay to claimant healing period benefits from November 17, 2009 through January 3, 2010, at the rate of five hundred fifty and 83/100 dollars ($550.83) per week.

3. Defendants shall pay the medical expenses set forth in Exhibit 8.  Defendants shall reimburse claimant for her out-of-pocket medical expenses and shall hold claimant harmless from the remainder of those expenses.

4. Defendants shall pay accrued weekly benefits in a lump sum and shall receive credit against this award as stipulated in the hearing report.

5. Defendants shall pay interest on unpaid weekly benefits awarded herein pursuant to Iowa Code section 85.30.

6. Defendants shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.  This includes the costs set forth in Exhibit 9.
Signed and filed this _____27th_____ day of April, 2011.
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~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER
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11 IF  = 12 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


