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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ROBERT PULS,
  :



  :               File No. 1276368


Claimant,
  :


  :           A R B I T R A T I O N

vs.

  :



  :                D E C I S I O N

DONALDSON COMPANY, INC.,
  :



  :       


Employer,
  :


Self-Insured,
  :            


Defendant.
  : 



  :             Head Note No.:  1803



  :

STATEMENT OF THE CASE

Claimant, Robert Puls, has filed a petition in arbitration and seeks workers’ compensation benefits from Donaldson Company, Inc., self-insured employer, defendant.

The case was heard by deputy workers’ compensation commissioner, Ron Pohlman, on September 5, 2002, in Waterloo, Iowa.  The record in the case consists of Joint Exhibits 1-12, defendant exhibits A-D and Z, as well as the testimony of the Clark Burgin,  Richard Geary, Robert Puls, Kenneth Meyer, Roger Jeanes, Bruce Plakke, Ph.D., and the claimant’s wife.

ISSUES

The parties submit the following issues for determination:

1. Whether the claimant has sustained a permanent disability (tinnitus and hearing loss) as a result of the injury of February 18, 2000; and 

2. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code Section 85.34(2)(u) and for hearing loss.

FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:

The claimant was born on December 19, 1953, making him 48 years old at the time of the hearing.  The claimant is a high school graduate.  He has a journeyman’s card as an electrician.  The claimant has worked for Donaldson Company since 1972 and this is the only job the claimant has held before the work injury.

Based upon the testimony of the claimant and his witnesses, it is found that the claimant worked around noisy machinery at Donaldson Company without hearing protection for all of his employment there.  The noisiest area was the press room where eventually in the mid-1970’s the employer began to require that hearing protection be worn but did not enforce this policy.  The claimant worked in the pressroom for five years.  He subsequently worked in maintenance, spot welding, the paint area, and shipping and receiving.  He did not wear hearing protection in any of these positions.

The employer conducted annual hearing tests on the claimant in accordance with OSHA standards.  Sometime in the mid 1980’s, the claimant noticed a persistent ringing in his ears, which he now understands is tinnitus.  The claimant thinks that he told the hearing examiner about the ringing in his ears at the time of the annual hearing evaluations.

The claimant left this employment when the employer closed the plant where he worked in March 2000.  The claimant farms 160 acres and raises corn, beans, and up to 2400 head of hogs.  He also does some electrical work on his own.  He is also a first responder and assistant fire chief in the local volunteer fire department.  He carries a pager and cellular telephone to respond to calls.  The claimant works as a full-time school bus driver and has a CDL. 

The claimant constantly experiences the ringing in his ears but the condition is the most bothersome when the claimant is in a quiet room such as when he tries to go to sleep.  The claimant also experiences trouble hearing and concentrating.  The claimant does not like to be in crowds because he cannot hear what is being said.

Richard Tyler, Ph.D., and Bruce Plakke, Ph.D., have examined the claimant regarding his tinnitus.  Dr. Tyler concludes that the claimant was exposed to high levels of damaging noise at Donaldson Company and that the claimant has a nine percent whole body impairment due to the tinnitus caused by that noise exposure.  Dr. Plakke concludes that the claimant has tinnitus but that the tinnitus is not compensable based upon his interpretation of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  Dr. Plakke testified that he tested the claimant for malingering and found no evidence of malingering.  Dr. Plakke explained in his testimony that the claimant’s wife’s complaints regarding the claimant being able to hear are due to high frequency hearing loss, which affects the ability to hear consonants in speech or the clarity of speech.

Dr. Tyler has considerable experience in the area of tinnitus, more so than Dr. Plakke.  Dr. Tyler’s area of expertise in the field of audiology is specifically tinnitus.  His opinion as to the extent of impairment is given greater weight.

Dr. Plakke opines that the claimant has a compensable hearing loss:

Mr. Puls had 4.375 percent of binaural hearing impairment, as determined by the AA0-HNS 1979 formula required by the Iowa Code, Chapter 85B on his audiogram obtained today. 

Age correction of Mr. Puls’ audiogram, as allowed by the industrial commissioner, shows 3.56% of binaural hearing impairment.

(Joint Exhibit 5, pages 1 and 2)

Defendant has paid the claimant 6.23 weeks of compensation at the weekly rate of $361.76 for this hearing loss.

REASONING AND CONCLUSIONS OF LAW

The first issue in this file is whether the claimant has sustained a permanent disability (tinnitus) as a result of the injury of February 18, 2000.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Each of the experts involved in this case concludes that the claimant has tinnitus caused by the employment.  The record shows extensive exposure to noise in the workplace at Donaldson Company, which far exceeds any off work noise exposure. 

The evidence in the record establishes that this is a permanent condition for which there is no treatment.  It is concluded that the claimant has sustained a permanent disability in the form of tinnitus caused by the claimant’s noise exposure at Donaldson Company.

The next issue in this case is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code Section 85.34(2)(u).

Tinnitus falls under Iowa Code Section 85.34(2)(u). See Ehteshamfar v. UTA Engineered Systems, 555 N.W.2d 450 (Iowa 1996). Thus this case must be evaluated industrially.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The experts differ as to the extent of the impairment present. Dr. Plakke argues that the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition does not provide for a rating of impairment where there is not a compensable hearing loss. The opinions of Dr. Tyler as an audiologist who has extensive experience in evaluating and studying tinnitus are entitled to greater weight.

Moreover, the rating system found in the Guides is the result of efforts from highly regarded physicians to develop an objective and repeatable means of measuring functional loss.  The Guides is now in the fifth edition and each newly published edition represents the current assessment from the medical community.  Accordingly, a rating of impairment that is given based upon the criteria found in the Guides is entitled to considerable weight.  The rating of impairment under the Guides is not, as a matter of law, necessarily entitled to greater weight than other evidence.  The rule makes the rating from the Guides prima facie evidence.  The rule does not create a presumption nor does it make the rating under the Guides conclusive. When determining the loss of use of a scheduled member, all material evidence on the issue is to be considered, including lay testimony. Christensen v. Snap-On Tools Corp., 554 N.W.2d 254 (Iowa 1996); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Any agency precedents which have been interpreted to create a rule of law which mandates that the impairment rating under the Guides is conclusive or will always outweigh whatever other evidence is introduced are overruled.  It is expected that the rating under the AMA Guides will often be found to be the most reliable and objective evidence on the issue of loss of use but that matter is an issue of fact to be determined by the trier of fact.  It is not a rule of law.

The rating of impairment is only one consideration in the evaluation of industrial disability.  In this case the claimant has obtained employment and is operating a significant farming operation. 

The irritation of tinnitus on the claimant’s ability to concentrate and his difficulty getting to sleep is likely to impact the claimant’s ability to work at any employment.  The evidence in this record shows that such impact is not substantial.

Having considered all of the factors of industrial disability it is concluded that the claimant has sustained a 10 percent industrial disability entitling him to 50 weeks of permanent partial disability benefits pursuant to Iowa Code Section 85.34(2)(u). 

The claimant has also sustained a compensable hearing loss for which the defendant has already compensated the claimant.

Claimant is entitled to costs for the filing fee $65.00, the costs of medical reports, and Dr. Tyler’s document review in the amount of $150 pursuant to rule 876 IAC 4.33 (6) and (7).  The other costs are not recoverable.

ORDER 

THEREFORE IT IS ORDERED:

That defendant shall pay claimant fifty (50) weeks of permanent partial disability benefits commencing February 18, 2000, at the rate of three hundred sixty-one and 76/100 dollars ($361.76) per week.

That defendant shall pay accrued benefits in lump sum together with in interest pursuant to Iowa Code Section 85.30 with subsequent reports of injury filed pursuant to rule 876 IAC 4.33.

Costs are taxed to defendants in accordance with this decision. 

Signed and filed this ____2nd____ day of October, 2002.

   ________________________







        RON POHLMAN







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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