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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JAMES HENDRICKS,
  :



  :


Claimant,
  :                         File No. 5022139


  :

vs.

  :                      A R B I T R A T I O N



  :

MARTIN MARIETTA MATERIALS,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :


Defendant.
  :                       Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

James Hendricks, claimant, has filed a petition in arbitration and seeks workers’ compensation from Martin Marietta, employer, self-insured defendant.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on February 22, 2008 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 18; defense exhibits A through J; as well as the testimony of the claimant and Pamela Hendricks.

ISSUES

The parties presented the following issues for determination:

Whether the alleged injury is a cause of permanent disability.

The extent of the claimant’s entitlement to permanent partial disability benefits.

The correct rate of compensation for the claimant.

Whether the claimant is entitled to alternate medical care. 

Whether the claimant is entitled to penalty benefits. 

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

The claimant, James Hendricks, was 56 years old at the time of the hearing.  His education consists of an associate of arts degree.  His work experience includes working for a cleaning service, deliveries, and working in an ice cream parlor. 

He was first employed by defendant employer in 1985.  His duties consisted of driving a truck, hauling explosives, working as a mechanic and running the plant. 

Claimant suffered a work injury on July 3, 2006.  On that date he was climbing up a conveyor beltline when he turned to climb down, his foot caught, and he fell onto a pile of rocks and injured his right ankle and foot.  He states he experienced pain in his right foot, ankle and leg.  (Exhibit 7, Ex. 12)  Claimant was taken to the hospital emergency room.  He was noted to be limping and was found to have an injury to the right ankle. 

Claimant eventually treated with Charles Gilarski, D.P.M.  Dr. Gilarski had treated claimant before for other foot ailments. Claimant’s prior foot conditions did not result in any surgeries or ratings of impairment. 

Dr. Gilarski performed surgery on claimant’s right foot on July 10, 2006.  (Ex. 3, pages 7-8)  Claimant was then off work for seven weeks.  He received workers’ compensation benefits for this period of time. 

Claimant then returned to work.  He testified his right ankle began to bother him again as soon as he resumed his duties.  Claimant was then terminated in October 2006 for reasons unrelated to his work injury. 

Claimant returned to see Dr. Gilarski on April 17, 2007.  Dr. Gilarski found claimant to have peroneal tendonitis on the right, and early osteoarthritis of the right ankle.  (Ex. 3, p. 12)  Dr. Gilarski felt claimant might need an ankle arthroscopy in the future.  

On June 14, 2007, Dr. Gilarski stated the claimant had no permanent disability from his work injury.  (Ex. 3, p. 13)
Claimant then underwent an independent medical examination with Vincent Mandracchia, D.P.M. on December 29, 2007.  Dr. Mandracchia found claimant to have acute sinus tarsitis on the right foot, and right lateral ankle instability with probable partial or total tear of the talo-fibular ligament.  (Ex. 6, p. 23)  He stated these conditions were caused by the work injury and assigned claimant permanent partial impairment of 14 percent of the right foot, or 10 percent of the lower extremity, or 4 percent of the whole person.  (Ex. 6, p. 24)  He also imposed work restrictions against working on uneven surfaces, using ladders or stairs, and avoiding extended ambulation.  

Dr. Gilarski later reviewed Dr. Mandracchia’s report and stated he could not agree or disagree with Dr. Mandracchia’s opinion on causation as Dr. Gilarski had not seen claimant for some time.  (Ex. 3, p. 17)
Pamela Hendricks, claimant’s wife, also testified.  She confirmed that claimant’s right ankle bothered him as soon as he returned to work following his surgery, and she noticed he was limping.  She stated claimant was reluctant to return to the doctor, but she encouraged him to do so.  

Claimant now works for Smith Machinery Company, where he drives a semi truck and moves large pieces of equipment with a forklift.  He continues to experience pain in his right foot. 

CONCLUSIONS OF LAW

The first issue is whether the alleged injury is a cause of permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Defendant relies on the statements of Dr. Gilarski for its assertion claimant’s current condition is not causally related to his work injury.  Dr. Gilarski initially treated claimant’s foot with surgery and insertion of a metal screw, and at that time claimant’s complaints concerned his fifth metatarsal.  Later, claimant indicated he was having pain in his ankle.  Dr. Gilarski concluded these complaints were not related to the work injury.

Dr. Mandracchia felt they were.  Dr. Gilarski declined to disagree with Dr. Mandracchia, and deferred to him on this issue.  Dr. Gilarski was also reluctant to express a causal connection opinion in light of the time that had elapsed since he examined claimant.  Another examination was scheduled on short notice just a few days prior to the hearing in this case, and claimant was not able to attend. 

In addition, it is noted claimant’s prior foot conditions had not been symptomatic before this injury.  There is no other explanation in the record for his current foot and ankle symptoms other than the work injury, which clearly was serious enough to require surgery.  The fact some of his symptoms did not develop until later is not fatal to a conclusion they are nevertheless caused by his injury. 

It is found the greater weight of the evidence leads to the conclusion claimant’s current foot and ankle symptoms are causally connected to his work injury. 

The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Dr. Gilarski has stated claimant has no permanent partial impairment as a result of his work injury.  However, he offers no explanation other than that simple statement.  He also has not seen claimant for some time. 

Dr. Mandracchia has offered a rating of 14 percent impairment of the right foot, or 10 percent of the right leg. 

Claimant underwent surgery to his right foot.  He continues to suffer from a limp, and has ongoing pain.  He has work restrictions.  The occurrence of the work injury is stipulated.  Claimant’s description of his symptoms is corroborated by his wife.  All of this suggests some degree of impairment.  Dr. Gilarski’s unexplained finding of no impairment is in contravention of the other evidence.  Dr. Gilarski himself defers to Dr. Mandracchia in his deposition.  Greater weight will be given to the rating of Dr. Mandracchia as being more in line with the other evidence in this case.  

Claimant’s symptoms clearly extend beyond the foot into the ankle and leg.  It is found that claimant, as a result of his work injury, has a permanent partial impairment of ten percent of the right leg. 

The next issue is the correct rate of compensation for the claimant.

Claimant relies on Exhibit 14, a printout of his wages, for his calculation of his rate as being $766.65, based on average weekly wages of $1,246.53.  Claimant was actually paid temporary wages at that rate from July 28, 2006 through August 22, 2006.  (Ex. 16)
Exhibit 15, claimant contends, is merely the defendant’s attorney’s calculations of rate and uses a rate that was never actually paid to claimant, $659.31. 

Defendant contends Exhibit 15 shows claimant’s wages at the correct “straight time” rate, without extra payment for overtime included.  Defendant has multiplied the hours worked shown in Exhibit 15 by claimant’s rate of hourly pay, $17.97 per hour, to arrive at average weekly wages of $1.057.24, and a rate of $659.31.

It does appear that Exhibit 14 includes time and a half paid for overtime hours, and is thus incorrect under our statutes for calculating rate.  Overtime hours are to be included at the “straight time” rate.  Defendant’s Exhibit 15 is accurate and will be used.  Claimant’s rate is found to be $659.31. 

The next issue is whether the claimant is entitled to alternate medical care. 

Claimant seeks authorization for an MRI as recommended by Dr. Mandracchia.  Dr. Mandracchia also contemplated possible further surgery in the future.  Dr. Gilarski simply offers no further treatment.  There is no evidence that the treatment recommended by Dr. Mandracchia is inappropriate or unnecessary.  Claimant will be awarded alternate medical care as recommended by Dr. Mandracchia.  

The next issue is whether the claimant is entitled to penalty benefits. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

Claimant seeks penalty benefits based on defendant paying temporary benefits at the incorrect rate of $466.92 for the first month he received benefits following his injury.  This is $300.00 per month less than claimant’s asserted rate, and nearly $200.00 per month less than defendant’s asserted rate, $659.31.  This underpayment occurred for four weeks. 

Claimant also seeks penalty benefits for defendant not paying permanent partial disability benefits equivalent to Dr. Mandracchia’s ten percent rating of impairment. 

The conclusion reached above for claimant’s rate shows that he was not underpaid temporary disability benefits.  In fact, it leads to the conclusion he was overpaid, as he was paid at the rate of $766.65 per week rather than the proper rate of $659.31 per week.  No penalty is appropriate for those payments.

As for the failure to pay Dr. Mandracchia’s rating of permanent partial impairment, it is noted that defendant had, at the time, an opinion from Dr. Gilarski that claimant had no permanent partial impairment, and that his symptoms were not causally connected to his work injury.  Although that opinion has been rejected above, its existence made the question of permanency fairly debatable.  No penalty benefits will be awarded. 

ORDER

THEREFORE, IT IS ORDERED:

Defendant shall pay unto the claimant twenty-two (22) weeks of permanent partial disability benefits at the rate of six hundred fifty-nine and 31/100 dollars ($659.31) per week from December 29, 2007, as set forth in the hearing report.

Defendant shall pay accrued weekly benefits in a lump sum.

Defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendant shall be given credit for benefits previously paid. 

Defendant shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendant shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendant.

Signed and filed this _____15th_____ day of April, 2008.
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Copies To:

Randall P. Schueller

Attorney at Law

2700 Grand Ave., Ste. 111

Des Moines, IA  50312-5215

Stephen W. Spencer

Attorney at Law

PO Box 9130

Des Moines, IA  50306-9130

JEH/srs

     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER
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