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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TERRY HARPER,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5040879
IOWA WORKFORCE DEVELOPMENT,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

TRAVELERS INDEMNITY CO. OF           :

CONNECTICUT,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                       Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Terry Harper, has filed a petition in arbitration and seeks workers’ compensation benefits from Iowa Workforce Development, employer, and Travelers Indemnity Co. of Connecticut, insurance carrier, both as defendants.
This matter was heard by Deputy Workers’ Compensation Commissioner, Ron Pohlman, on February 7, 2013 at Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1 through 11; defendants’ exhibits A through K, as well as the testimony of the claimant.

ISSUE

The parties submitted the following issue for determination:
The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).
FINDINGS OF FACT

The undersigned having considered all of the testimony in evidence in the record finds:
The claimant at the time of the hearing was 49 years old.  He completed the tenth grade.  The claimant’s work history consists of manual labor, primarily, but the claimant did work briefly as a supervisor at a grocery store in the bakery department.  From January 2010 through September 2010 the claimant was in jail.

The claimant became employed at Iowa Workforce Development through a flood relief project.  This project began on June 9, 2009.  The claimant was performing strenuous physical labor repairing areas of flood damage.  He was paid $16.38 per hour, and his hours during the project were full time.  

On October 28, 2009, the claimant sustained an injury when he was pulling branches.  One of the branches came loose and the claimant lost his balance.  He rolled approximately 75 feet down a hill.  The claimant experienced pain in his right shoulder and back, and the following day he aggravated his shoulder and back when he was cutting trees and a branch swung as he was holding a rope to tie up the trees.  The branch swung and hit him, and he felt a pop.  He had complaints in his right shoulder and in his low back at the waistline.  He also developed a tingling in his left leg.  He was initially treated at Broadlawns Medical Center but was eventually referred to Delwin Quenzer, M.D., at Des Moines Orthopaedic Surgeons for evaluation of his right shoulder.
When the claimant saw Dr. Quenzer he provided a pain diagram indicating that he had pain in his right shoulder, neck, left shoulder, and low back.  See claimant’s Exhibit 5, page 5.
The claimant ultimately underwent two surgeries on his right shoulder performed by Dr. Quenzer.  The first surgery occurred on January 21, 2011 and consisted of a right shoulder arthroscopy, subacromial decompression; excision distal clavicle; and mini open right rotator cuff repair.  The second surgery occurred on May 16, 2011 and consisted again of a right shoulder arthroscopy, debridement, and arthroscopic capsulotomy.

Unfortunately, the claimant felt that he was no better off symptomatically after those surgeries.  Dr. Quenzer explained that the claimant had had an excellent technical result but that he had not had a good result from the standpoint of managing his subjectively perceived persistent pain.  See defendant’s Exhibit K, deposition page 20.  

Although Dr. Quenzer treated the claimant’s shoulder, he did not treat the claimant’s back condition until late 2012 at which time the claimant was referred to a pain specialist, Dr. Biggerstaff.  Dr. Biggerstaff provided the claimant a TENS unit and some injections.  
The claimant was evaluated for his low back condition by Daniel McGuire, M.D.  Dr. McGuire opines that the claimant has lumbar spondylosis with some congenital stenosis and some acquired stenosis aggravated by the work accident.  Dr. McGuire connects this condition to the work injury based upon the history provided by the claimant.  Dr. McGuire does not believe that surgery is the claimant’s best option but would be willing to discuss it with the claimant.  Instead, his first recommendation is for the claimant to be referred to pain management.

The claimant also saw William C. Jacobson, M.D., for an independent medical evaluation.  Dr. Jacobson opines that the claimant did sustain a back injury as a result of the work injury but does not believe that the claimant has sustained any permanent impairment as a result of that work injury to the claimant’s low back.  However, in response to a specific question from defense counsel, Dr. Jacobson checked “no” that he was not able to state to any reasonable degree of medical certainty that the back and leg complaints were causally connected to the October 2009 work injury.  Specifically, Dr. Jacobson apparently was not aware that the claimant had had a fall in November 2010 at a Quik Trip store resulting in an injury to his low back and left leg radicular symptoms.  The claimant was treated for the fall at Broadlawns Medical Center.  The history indicated in the Broadlawns Medical Center notes indicates:
[S]tates he slipped at the Quik Trip last Friday and landed flat on his back; c/o low back pain with numbness going down leg [sic] arm and leg; recently released from jail where they started him on BP meds but doesn’t know what-been off x3 weeks. . . . 
(Claimant’s Ex. 1, p. 6)

The claimant testified at hearing that he had more symptoms in his low back after this fall but that they then returned to the level he was experiencing before the fall.

The claimant also underwent an independent medical evaluation performed by Sunil Bansal, M.D., on November 16, 2012.  Dr. Bansal opines that the claimant has a 13 percent permanent impairment to the whole person as a result of the right shoulder injury.  Dr. Bansal recommends restrictions:

No lifting greater than 10 pounds with the right arm.  Lifting any more than that causes him considerable pain and would place additional pressure on the rotator cuff.  

No lifting over shoulder level or away from his body with his right shoulder to reduce the chances of further damage to the rotator cuff and to keep pain levels in check.

No frequent lifting, pushing, or pulling to avoid further damage to the arms and keep pain levels in check.

No pushing, pulling greater than 25 lbs.

(Ex. 6, pp. 19, 20)

The claimant underwent a functional capacity evaluation on September 1, 2011, which placed him in the medium physical demand level.

Dr. Quenzer opined that the claimant had sustained a 7 percent permanent impairment to the body as a whole as a result of the right shoulder condition.  Dr. Quenzer opines that the claimant may perform at the light physical demand level and may work at the medium level if his symptoms allowed that, but that he thought it would be a better idea for the claimant to restrict his physical activity to the light category for long-term job placement.  

On December 28, 2012, after meeting with defense counsel Dr. McGuire opined:

The records would indicate a worsening of Mr. Harper’s overall condition, probably related to the incident at Quik Trip.  We do not know for sure, but it is possible, that the incident from 2009 was more than just a temporary aggravation of his back.  Granted, his leg symptoms surfaced after the 2nd incident.  There is a paucity of records after the 1st incident.

I do not think there is really any ideal further treatment for his spine, as it pertains to the 2009 incident.  It is possible that someone could award a few points of impairment related to a chronic back issue following the 2009 incident.  It is possible that if he had had continued health care, a scan may have been done, and following the scan somebody might have placed a few work restrictions based on his complaints of back pain, and the fact that he has probably aggravated this pre-existing lumbar spondylosis.

You are correct in that the 2010 incident is probably the major factor at this time.  Nonetheless, it is possible that if Mr. Harper had been able to continue to receive care following the 2009 incident, that somebody may have done a scan and somebody may have placed some restrictions on him, as it pertained to his subjective complaints.

(Ex. C)

The claimant indicated at the hearing that he could not return to production work like that he had performed in the past, nor could he perform the work as a supervisor in the bakery because he would not be able to lift pots and pans.  He also complains that he still has pain down into his left buttock and in his back.  Overall, he feels that his back is what is limiting his ability to return to work.

The claimant sustained an aggravation of his back condition on October 28, 2009.  However, his current back condition was worsened after his fall at the Quik Trip in November 2010.  

REASONING AND CONCLUSIONS OF LAW

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

The defendants accept that the claimant sustained an injury to his right shoulder but dispute that the claimant’s current back complaints are related to that work injury.  The claimant has the burden of proving that his low back condition is the result of the work injury.  The evidence presented in this record shows that the claimant did sustain an injury to his low back, but he has not shown that that injury is responsible for the claimant’s current back condition.  The medical opinions on the claimant’s back condition are equivocal and only related by history.  The claimant apparently failed to share his full history of his back condition with Dr. Jacobson.  Dr. McGuire’s opinion again is, at most, equivocal.  The claimant has not met his burden.  

However, the claimant has significant limitations and permanent impairment as a result of the injury to his right shoulder, which is an injury to the body as a whole.  The claimant is now in the light category of work per the opinion of the treating orthopedic surgeon for his right shoulder.  The claimant has limited education, and his work history has primarily involved medium to heavy physical labor.  The claimant has sustained a substantial industrial loss.  Considering these and all factors of industrial disability, it is found that the claimant has sustained a 50 percent industrial disability entitling him to 250 weeks of permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).

ORDER


THEREFORE, IT IS ORDERED:


Defendants shall pay claimant two-hundred fifty (250) weeks of permanent partial disability benefits commencing October 9, 2011 at the weekly rate of four-hundred ten and 65/100 dollars ($410.65).


Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury filed as directed by this agency.


Defendants shall receive credit for sixty-nine (69) weeks of compensation paid at the rate of four-hundred twenty-one and 64/100 dollars ($421.64).


Costs of this action are taxed to the defendants pursuant to rule 876 IAC 4.33.
Signed and filed this ____14th_______ day of May, 2013.
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Copies To:

Richard R. Schmidt

Attorney at Law 

2423 Ingersoll Ave.

Des Moines, IA  50312-5233

Rick.schmidt@brsslaw.com
James W. Bryan

Attorney at Law

7131 Vista Dr.

West Des Moines, IA  50266

jbryan@travelers.com
RRP/sam

      RON POHLMAN�             DEPUTY WORKERS’�    COMPENSATION COMMISSIONER








7 IF  = 8 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


