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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

TERRI LEA RIVERS,
:



:         File No. 1253705


Claimant,
:



:           ARBITRATION

vs.

:



:             DECISION

SECOND INJURY FUND,
:



:             


Defendant.
:                                   HEAD NOTE NO:  3202

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Terri L. Rivers, has filed a petition in arbitration and seeks workers' compensation benefits from the Second Injury Fund of Iowa, defendant. 


The case was heard before deputy workers' compensation commissioner, Ron Pohlman, on January 22, 2002, in Cedar Rapids, Iowa.  The evidence in the case consists of claimant’s exhibits 1 through 8, defendant’s exhibit A, and the testimony of the claimant.  

ISSUES


The parties present the following issues for determination:

Whether the claimant is entitled to benefits from the Second Injury Fund pursuant to Iowa Code section 85.64. 

FINDINGS OF FACT 


The undersigned having heard and considered the evidence received at the hearing makes the following findings of fact:


Claimant at the time of the hearing was 43 years old.  The claimant has a ninth grade education and had attempted to obtain her GED but was unsuccessful. 


The claimant began her employment history at age 16.  She has worked for a steakhouse, an animal hospital, and several fast food and other restaurants.  


The claimant began work for Norrell Services and was assigned to work at General Mills on the production line.  The claimant’s job was to wash the line and monitor for problems.  She was earning $7.75 per hour.  The claimant hoped that she might be eligible to become a full-time regular employee for General Mills where she could earn up to $15.00 per hour if the job worked out.  This had occurred for other employees who had performed temporary work through Norrell Services for General Mills.  


On July 13, 1999, the claimant sustained an injury to her left hand and thumb while she was palletizing at General Mills.  Her subsequent treatment is briefly described in the independent medical examination report of F. Manshadi, M.D.:

In turn, Dr. Guidos sent the patient to Dr. Nassif at PCI.  Dr. Nassif felt the patient had injury to the volar plate and possible ulnar collateral ligament strain and recommended putting the left thumb in a spica cast for about 3-4 weeks with limited usage of the left hand.  Apparently the patient did not have significant improvement and eventually was referred to Dr. Timothy Loth for surgical reconstruction of the volar plate.  The patient eventually underwent left hand surgery for volar plate insufficiency of the left thumb on 09/24/99.  According to the records that I have available the patient’s pain symptoms got significantly worse since the surgery.  She received physical therapy as well as pain medication.  In spite of this she still has a lot of discomfort in her left hand and then she was also put on restrictions for work in January of 2000 which included a lifting limitation to a maximum of five pounds with no pushing or pulling greater than 20 pounds, and no repetitive movement. 

(Claimant’s Exhibit 5, page 2)

On September 24, 1999, the claimant underwent surgery on her left thumb.  (Cl. Ex. 6, p. 3)  

Dr. Manshadi concluded that the claimant’s injury to her left thumb now has symptoms to the whole hand such that the hand was rendered dysfunctional.  (Cl. Ex. 5, p. 4)  Dr. Manshadi rated the claimant’s impairment:  

For the purpose of an impairment rating, using the American Medical Association’s Guides to the Evaluation of Permanent Impairment, 5th Edition, since I believe this is RSD, this falls under CRPS I, then we use Table 16-10 on Page 482.  She falls under Grade II and that will give her sixty-one (61) percent impairment of the upper extremity due to loss of sensory and pain. 

A twenty-five (25) percent impairment of the thumb translates to ten (10) percent impairment of the hand, using Table 16-1.  Subsequently ten (10) percent impairment of the hand would translate to nine (9) percent impairment of the upper extremity using Table 16-2.  Now combining the nine (9) percent impairment of the upper extremity related to the thumb range of motion derangement and sixty-one (61) percent impairment of the upper extremity related to the pain and sensory deficit using the Combined Values Chart will give this patient a total impairment rating of sixty-five (65) percent impairment of the left upper extremity.  Using Table 16-3, sixty-five (65) percent upper extremity impairment translates to thirty-nine (39) percent impairment of the whole person. 

In regard to restrictions, this patient should not be doing any kind of work that requires bimanual usage.  She should avoid climbing or crawling.  She also needs to be very cautious with the left hand to avoid injuries and/or burning during activities of daily living and basically she needs to use the left hand basically as an assistant to the right hand.  

(Cl. Ex. 5, p. 4) 

The claimant entered into a commutation with defendant, Norrell Services, for a 19 percent permanent disability of the hand and 32 weeks of healing period.  (Cl. Ex. 1, p. 1)  The claimant applied for Social Security Disability and underwent a disability evaluation on September 27, 2000.  The Functional Capacity Evaluation conducted in connection with the disability determination indicated the claimant had limitations of lifting no more than 10 pounds occasionally, frequent lifting of less than 10 pounds, and standing or walking for no more than 2 hours in an 8-hour workday with the other 6 hours to be sitting and the claimant was only to occasionally climb, balance, stoop, kneel, crouch or crawl, and never to climb ladders, ropes, or scaffolds.  (Cl. Ex. 2, pp. 14 and 15)  The claimant was also found to be limited in reaching, handling, fingering, and feeling, and was to avoid concentrated exposure to extreme cold, heat, vibration, fumes, odors, and other machinery hazards.  (Cl. Ex. 2, p. 17)  

The claimant has Type II diabetes and is insulin dependent.  She has injections three times a day plus she must take a pill.  As a consequence of her diabetes the claimant has peripheral neuropathy.  (Cl. Ex. 2, p. 25)  The neuropathy affects the claimant’s lower extremity.  (Cl. Ex. 2, p. 22)  The claimant also has sensory loss in her bilateral lower extremities.  (Cl. Ex. 2, p. 22)  The claimant has also developed retinopathy.  (Cl. Ex. 3, p. 1)

The claimant has filed a claim for Social Security Disability which has been approved based upon the following medically determinable impairments: 

The Medically Determinable Impairment(s) is/are:  IDDM with Neuropathy, Left thumb/wrist injury, s/p surgery, with residual pain & swelling, RSD, Obesity, Level II

The Impairment is severe based on signs, labs & the consistency of the file.

(Cl. Ex. 2, p. 22)

The claimant cannot work.  She has difficulty performing many of her normal personal activities such as working in the garden and doing housework such as cooking.  She has trouble opening jars and has burned herself because of her sensation loss in her hand.  She needs assistance from her husband in carrying laundry.  

REASONING AND CONCLUSIONS OF LAW 


The first issue in this case is whether the claimant has sustained qualifying losses to entitle her to Second Injury Fund benefits pursuant to Iowa Code section 85.64.  

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, section 17-1.

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

The evidence shows that the claimant has a peripheral neuropathy related to her diabetes that is affecting her bilateral lower extremity.  This does not meet the first requirement of liability for the Second Injury Fund. 

As defendant correctly points out, diabetes, like RSD, is an injury that may manifest in a particular part of the body but its origin is in the body system.  See Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980) and Collins v. Dept. of Human Resources, 529 N.W.2d 627 (Iowa App. 1995).  Thus, the claimant does not have a qualifying prior loss and her claim for Second Injury Fund benefits fails.

ORDER 


THEREFORE IT IS ORDERED:


That claimant shall take nothing from this proceeding.


It is further ordered that costs shall be taxed to the claimant.

Signed and filed this ____4th____ day of March, 2002.

   ________________________







      RON  POHLMAN






                         DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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