HARMON v. ARAMARK CORRECTIONAL SERVICES

Page 4

before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LUCINDA HARMON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5017254

ARAMARK CORRECTIONAL
  :

SERVICES,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

SPECIALTY RISK SERVICES (SRS),
  :     Head Note Nos.: 1100, 1803, 2500



  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________


This is an appeal by defendant, Aramark Correctional Services, the defendant and its insurance carrier Specialty Risk Services (SRS).  The appellee is claimant, Lucinda Harmon.  The arbitration decision was filed on December 14, 2006.  In the arbitration decision, the presiding deputy found claimant had sustained a permanent partial disability to her right shoulder as a result of a work injury she sustained on December 9, 2004.  The presiding deputy also found claimant had an industrial disability in the amount of 60 percent as a result of her work injury.  The deputy determined claimant was entitled to healing period benefits and to medical benefits to treat the right shoulder injury. 

The record, including the transcript of the hearing before the deputy and all exhibits admitted in the record, has been reviewed de novo on appeal.


Those portions of the proposed agency appeal decision that pertain to issues not raised on appeal are adopted as a part of this appeal decision. 

ISSUES ON APPEAL


I. 
Did claimant sustain any permanent injury arising out of and in the 
course of her employment on December 9, 2004?


II. 
If claimant sustained a permanent injury arising out of and in the 
course of her employment on December 9, 2004, did she sustain an 
industrial disability as a result of her injury?


III. 
Is claimant entitled to healing period benefits from June 16, 2005 
through January 31, 2006?


IV. 
Is claimant entitled to requested medical expenses?

CONCLUSIONS ON APPEAL


I affirm the presiding deputy's conclusion that claimant sustained an injury to her right shoulder that arose out of and in the course of her employment duties for the defendant-employer on December 9, 2004.  I agree with the presiding deputy’s conclusion that the views of the treating physician, Daniel Larose, M.D., were more convincing on the issues of permanency from her work injury.  Dr. Larose possessed greater knowledge of claimant’s clinical presentations over three years as a treating physician both before and after this work injury to the right shoulder as opposed to the two evaluators hired by defendants – one of whom merely reviewed medical records and never examined claimant.  As claimant's right shoulder condition necessitated surgery and is causally connected to claimant's work injury of December 9, 2004, claimant is therefore entitled to healing period compensation from June 16, 2005 through January 31, 2006 and for the medical expenses set forth in the record.  The deputy's conclusions on these issues are well-reasoned and are supported by the greater weight of evidence in the record.  I further affirm, but modify the presiding deputy's conclusion that claimant has sustained a significant permanent disability as set forth below.


With respect to the final issue on appeal, I conclude the 60 percent industrial disability award that was proposed by the presiding deputy workers’ compensation commissioner is not supported by the evidence contained in the record.  I conclude that the industrial disability award is 40 percent.  


As a result of her injury of December 9, 2004 claimant sustained a permanent functional impairment of 10 percent of her right upper extremity as a result of her right rotator cuff tear, which required surgery.  Claimant has significant work restrictions that impact significantly on the past work she performed for defendant-employer and in other food services establishments where she was previously employed.  I agree with the presiding deputy in finding that the work injury contributed to the loss of her job at Aramark Correctional Services.  The work injury was a significant factor which slowed her working ability causing her termination from her employment position.  Further, although Dr. Larose opined that claimant could reasonably be expected to have restrictions of no repetitive overhead work with a limitation of no more than 10 to 15 pounds, occasional overhead lift, and no work beyond 18 inches in front of her body, I find that Dr. Agarwal’s opinion that claimant is capable of work with a lifting restriction of 25 pounds is more credible as claimant was shown to have performed work at that level with a subsequent employer.  Claimant is no longer required to perform the lifting of heavy trays and perform overhead activity in her present employment position.  

Finally, although claimant was working full time at the time of the arbitration hearing, she had lost significant access to the labor market due to her restrictions which are particularly devastating for a person without a formal high school education.  Claimant articulated that her work activities are significantly less at her current employment, especially her lifting requirements, as compared to her past work duties with Aramark.  Defendants’ failure to accommodate for her work-related limitations greatly aggravated her disability by forcing her out to the open labor market and defendants thereafter did nothing to assist claimant in obtaining her GED.  In her present employment claimant makes on order of $.75 per hour less than what she last made with defendant-employer.


Considering the numerous factors of industrial loss, it is concluded that claimant has proven that she has sustained a 40 percent loss in her earning capacity.  Such a finding entitles claimant to 200 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u), which is 40 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection.

ORDER


IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED and MODIFIED and that the following is ordered:

Defendants shall pay claimant thirty-two point eight five seven (32.857) weeks of healing period benefits at the weekly rate of two hundred thirty-five and 95/100 dollars ($235.95) for the period from June 16, 2005 through January 31, 2006.
Defendants shall pay claimant two hundred (200) weeks of permanent partial disability benefits at the weekly rate of two hundred thirty-five and 95/100 dollars ($235.95) commencing February 1, 2006.
Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.
Defendants shall pay claimant’s medical expenses pursuant to Iowa Code section 85.27.
Defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.


Signed and filed this 28th  day of January, 2008.
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 CHRISTOPHER J. GODFREY
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