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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

ROBERT NIELAND,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                     File No. 5005803

IOWA IMPLEMENT, INC. A/K/A
  :

ALL SEASONS EQUIPMENT,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

FEDERATED INSURANCE,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS.:  1803; 2907


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Robert Nieland, has brought against the employer, Iowa Implement, Inc., a/k/a All Seasons Equipment, and its insurance carrier, Federated Insurance, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury sustained on September 22, 2001.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Cedar Rapids, Iowa on June 29, 2004.  The record consists of the testimony of claimant, Yvonne Nieland and Patrick J. Nelly, as well as of claimant’s exhibits 1 through 10 and defendants’ exhibits A through F. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single, and entitled to one exemption on the date of injury.  Gross weekly earnings were $500.00, resulting in a weekly rate of compensation of $305.68. 

On July 8, 2004, claimant filed a withdrawal of his claim that his gastro intestinal disorder resulted from his work injury and of his claim that he was entitled to payment of medical expenses in the amount of $5,082.14 incurred for treatment of that condition.    

The issues remaining to be decided are:

1. The extent of claimant's entitlement to permanent partial disability benefits, if any;

2. Whether claimant is entitled to payment of additional benefits as a penalty because defendants have previously paid permanent partial disability benefits equal to 21 percent permanent partial disability and claimant believes defendants should have recognized that claimant has permanent disability related to his work injury that exceeds that amount;

3. Whether claimant is entitled to payment of claimed costs for medical mileage incurred; and

4. Whether claimant is entitled to stated costs including costs for defendants’ denial of claimant's requests for an admission. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 44 year-old high-school graduate who has primarily worked in small engine repair, including the repair of all-terrain vehicles, snowmobiles, outboard motors, lawn and garden equipment, motorcycles and autos.  Claimant also has additional training in hydraulics and welding.  Claimant was working as a lawn and garden and all terrain vehicle mechanic for the employer on the date of injury.  Claimant testified that on that date while helping a coemployee and customer load a snowmobile onto a trailer, claimant felt a pop in his back. 

While claimant denied having had complaints of low back pain prior to the work incident, the medical evidence is to the contrary.  On May 11, 2000, claimant advised his family physician, James L. Justice, M.D., that claimant had aggravated preexisting low back pain after a fall.  (Exhibit F, page 1)  Dr. Justice prescribed Vioxx and physical therapy.  Claimant was a no-show for physical therapy although he continued to use the Vioxx for his low back pain through June 26, 2000 at which time Dr. Justice gave him samples of Celebrex.  Claimant called Dr. Justice's office on June 29, 2000 and explained that his back medication, apparently the Celebrex, was not helping and that he had not been able to get out of bed.  Apparently, he was advised to go to the emergency room.  On February 5, 2001, claimant presented to Dr. Justice with complaints of left groin pain.  On February 26, 2001, claimant advised Dr. Justice that claimant's left thigh pain had resolved.  Apparently, claimant had continued to use Vioxx after June 29, 2000 as Dr. Justice refilled claimant's prescription for 100 Vioxx tablets on July 23, 2001.  Claimant also has a preexisting history of depressive illness.  (Ex. B, pp. 2-7)

On September 24, 2001 claimant saw Yang Ahn, M.D., who is in practice with Dr. Justice.  Claimant reported that he had hurt his back the previous Saturday while putting a snowmobile onto a trailer.  Claimant stated that his right foot at times would go numb.  Dr. Ahn prescribed Tylenol No. 3 with codeine.  On September 28, 2001, claimant reported that his back had improved but still was very sore.  On October 2, 2001, claimant again complained about his right toes going numb.  Claimant also reported that he had reinjured his back and his pain had worsened after he had tripped and fallen on September 29, 2001.  (Ex. 1, p. 1)  On October 5, 2001, claimant reported that he was doing somewhat better although his toes continued to tingle off and on.  On November 16, 2001, claimant reported that although he had good and bad days before November 13, 2001, he had had ‘bad’ pain since that date.  He reported occasional right leg pain.  (Ex. 1, pp. 2-3)

Dr. Ahn ordered a lumbar spine MRI, which was performed on November 21, 2001.  Larry Burr, M.D., interpreted that study as showing a broad-based left-sided disc protrusion into the neural foramen with effacement of the perineural fat and impact upon the exiting nerve root at L3/4; a small central disc protrusion impacting the ventral thecal sac, but not displacing the exiting nerve root, at L5/S1; and degenerative disc changes at L1/2 and L2/3 with narrowing, disc desiccation and osteophytic spurring. (Ex. 3, pp. 1-2)

On November 26, 2001, claimant advised Dr. Ahn that his pain had been much worse since November 21,2001 and that his pain now radiated down his left leg.  (Ex. 1, p. 3)  Dr. Ahn referred claimant to neurosurgeon, Loren Mouw, M.D., whom claimant first saw on November 27, 2001. (Ex. 2, p. 1)

Claimant gave Dr. Mouw a history of having had back pain with numbness and tingling bilaterally into his legs since his September 22, 2001 work incident.  Claimant reported that he had more numbness and tingling on his left side, which was progressive and extended down to the knees and pre-tibial area although never into the foot.  (Ex. 2, p. 1)  Dr. Mouw performed an L3/4 far lateral partial facetectomy and discectomy on November 28, 2001.  (Ex. 3, p. 3)  On a pre-surgical history and physical of November 28, 2001, claimant reported pain, numbness, and tingling along the lateral aspect of the left thigh, calf and foot.  He denied having right-sided symptoms.  (Ex. 2, p 2)

As of a January 8, 2002 office visit with Dr. Mouw, claimant reported that his radicular symptoms had largely resolved although he still had some back pain.  Dr. Mouw placed claimant in physical therapy for one month and advised that he do home back exercises.  Dr. Mouw felt that claimant then would be able to resume his activities without restrictions.  On January 29, 2002, however, claimant revisited Dr. Mouw and advised that physician that claimant's back pain had been increased steadily in the past several weeks and that a physical therapy session had worsened his condition.  Dr. Mouw ordered a repeat MRI that did not show evidence of recurrent disc herniation.  (Ex. 2, p. 5) 

On January 31, 2002, upon Dr. Mouw’s referral, claimant saw Douglas T. Sedlacek, M.D., a pain treatment specialist.  Claimant then advised Dr. Sedlacek that claimant had low back pain down into his buttocks, into his left foot and into his right ankle.  Dr. Sedlacek performed a facet joint injection and an epidural steroid block at L3/4.  On February 18, 2002, claimant reported to Dr. Sedlacek that claimant was doing well and had increased his activity.  (Ex. 3, p. 8)

On February 14, 2002, claimant advised Dr. Mouw’s office that claimant was doing well and canceled his appointment.  (Ex. 2, p. 6)

Claimant returned to Dr. Sedlacek on February 22, 2002 and reported that claimant had done well for approximately one week after his initial injections but then had had symptoms return after going back to work for a day even though he was not doing heavy duty.  (Claimant apparently did return to work for approximately three hours in early February 2002.  Claimant testified at hearing that he left because working made his pain intolerable.)

Dr. Sedlacek performed a second L5/S1 facet joint injection on February 22, 2002.  On March 12, 2002, claimant told Dr. Sedlacek that that injection had not improved his pain and that as of the next day his pain had increased significantly.  Claimant also reported that any activity worsened his pain although he did reasonably well with sitting and lying down.  Dr. Sedlacek performed a partially diagnostic, partially therapeutic left SI joint injection.  On March 18, 2002, claimant advised Dr. Sedlacek that that injection provided claimant no pain relief and that claimant felt his pain was worse than it had been previously.  Dr. Sedlacek opined that he had nothing further to offer claimant.  (Ex. 3, pp. 9-11)

David R. Durand, D.O., M.P.H., treated claimant from February 19, 2002 through May 1, 2002.  On April 10, 2002, claimant reported that he had slight discomfort in his thighs but had marked improvement in his back pain after an anesthesia consultation.  Dr. Durand characterized claimant as doing much better overall.  Claimant had no increased muscle tension in the lumbar paravertebral muscles.  Work hardening was prescribed.  On April 25, 2002, claimant presented to Dr. Durand reporting that claimant was having increasing difficulty with his job and having increasing back and right lower extremity pain.  (Dr. Durand apparently had released claimant to restricted duty and claimant had returned to work on April 24, 2002.  Claimant had gone into work that day but left shortly thereafter because claimant felt work was producing pain.)  On May 1, 2002, Dr Durand noted that claimant had negative straight leg raising, no increased paravertebral muscle tension, normal back plantar and dorsiflexion and normal gait.  Dr. Durand released claimant to return to work and permanently restricted claimant from repetitive bending and from lifting, pushing, or pulling over 40 pounds.  (Ex. 5, pp. 1-7)

Timothy Miller, M.D., examined claimant on May 10, 2002.  On examination claimant had virtually no forward flexion and very limited extension.  Straight leg raising was negative.  Strength, sensation and reflexes were all fully intact.  Dr. Miller characterized claimant as presenting "a real problem for management."  Dr. Miller felt Dr. Sedlacek had done everything reasonable to treat claimant's pain.  Dr. Miller advised against further treatment and advised that claimant finish work hardening and have work restrictions imposed.  Dr. Miller recommended that a functional capacity evaluation be obtained and opined that claimant likely would be able to perform light‑duty work with a 20 to 25 pounds maximum lift.  (Ex. 4, pp. 1-4) 

On June 25, 2002, Dr. Mouw opined that claimant had ten percent whole person impairment under Lumbar Category 3 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 2, p. 6)  On July 2, 2002, Dr. Mouw opined that claimant has no permanent restrictions. (Ex. D) 

Claimant had a functional capacities evaluation on April 2, and April 3, 2003.  The evaluator opined that claimant occasionally could lift 35 pounds both from floor to waist and overhead and occasionally could carry or push/pull 50 pounds.  The evaluator felt that claimant could frequently lift 15 pounds, carry 25 pounds and push/ pull 25 pounds.  He opined that claimant could perform work within the light to medium category although he should avoid forward bending.  (Ex. 6, pp. 2-4)

Claimer returned to Dr. Mouw in both February and August 2003.  On each occasion, claimant complained of increased low back pain there radiated into his right lower extremity.  On each occasion, Dr. Mouw ordered an MRI and opined that the MRI did not explain claimant's symptoms.  (Ex. 6, p. 6 and p. 9)  On both occasions Dr. Mouw referred claimant back to his family physicians for further evaluation. 

Farid Manshadi, M.D., performed an independent medical evaluation for claimant on January 22, 2003.  Dr. Manshadi has opined that claimant has 13 percent whole person impairment under the Guides, DRE Lumbar Category 3.  The doctor recommends that claimant avoid lifting more than 20 pounds, avoid repetitious bending and stooping at the waist and avoid walking or standing for more than 45 minutes. 

Claimant's testified that he has made every effort he can to look for work.  He states he reads newspaper want ads and applies for jobs he believes he can do.  Subsequent to his February 2003 deposition, claimant registered with the Iowa Division of Vocational Rehabilitation.  He is on their waiting list.  Claimant states that the majority of jobs he has applied for are part-time positions, as he believes he cannot tolerate full‑time work.  

Claimant agreed that his physicians have not restricted him from full-time work.  Claimant's subjective sense of his work capacities and claimant's subjective experience of his pain both appear significantly more limiting than claimant's objective medical findings would suggest.  Claimant's failure to improve with any of the treatment modalities his physicians provided also is troubling.  Generally, some relief of symptoms is to be expected when a patient receives the level of significant medical interventions that various providers have rendered claimant.  Claimant's failure to improve strongly suggests that claimant is not well motivated to achieve an optimal recovery and return to gainful employment. 

Patrick J. Nelly, president of Iowa Implement, testified that claimant would have difficulty doing his service technician job with claimant's current restrictions.  Service technicians generally must lift 35 to 50 pounds frequently and occasionally lift to 75 pounds.  Technicians must be able to bend, stoop and squat. 

Claimant's failure to make any meaningful effort to find employment within his restrictions makes an assessment of his loss of earnings capacity very difficult.  

Barbara Loughlin, M.A., a vocational consultant, has evaluated claimant and has opined that he has 65 to 75 percent loss of labor market access as a result of his work injury.  (Ex. 9, pp. 1-8)  Ms. Loughlin relied on claimant's self-restrictions as well as his medical restrictions in arriving at her assessment of claimant's labor market access.  As noted previously, claimant’s subjective complaints and his self-limitations appeared to be greater than the objective medical findings would warrant.  That fact makes Ms. Laughlin's analysis suspect such that her opinion as to claimant's vocational prospects are not given great weight.  

It is expressly found that claimant has sustained a loss of earnings capacity of 30 percent.  

Defendants have previously paid claimant 105 weeks of permanent disability indemnity benefits on a voluntary basis.  When the factors determining industrial disability are considered overall that was of reasonable voluntary permanent partial disability benefit payment.  

As defendants stipulated that a causal relationship existed between claimant's injury and his claimed permanent partial disability, causation questions are not an issue.  Nevertheless, the undersigned’s review of the medical evidence suggests that good‑faith disputes as to whether claimant's work incident and his resulting restrictions produced his claimed permanent disability clearly existed.  Given those good faith disputes, defendants appropriately denied various requests for admission from claimant as defendants had reasonable grounds to believe that they might prevail on the issue presented by each individual request had defendants' chosen to fully litigate the issue at hearing. 

Claimant seeks payment of mileage expenses in the amount of  $201.26.  Defendants have offered no contrary evidence suggesting that claimant is not entitled to reimbursement for costs related to the mileage amounts that claimant has set forth in exhibit 10.

Claimant seeks reimbursement for a back support he purchased.  The record does not demonstrate that any physician recommended this purchase. 

Claimant also seeks payment for costs incurred with Drug Town pharmacy on March 4, 2002 and for various office visits made with a Dr. Kozeny from September 17, 2002 through June 7, 2004.  While claimant identified this doctor as his personal physician, no record medical evidence supports a finding that the stated visits were related to claimant's back injury. 

CONCLUSIONS OF LAW

First considered is the question of the extent of claimant's permanent partial disability. 

Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, Section 81.01(1) and Section 81.04(1).  The loss is not measured in a vacuum.  The worker’s personal characteristics that affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges, 528 N.W.2d 614, 617.

An injured employee’s post-injury earnings and experience with the employer is evidence that is considered when assessing loss of earning capacity.  Compensation is based on the employee’s ability to earn and compete in the general labor market and is not limited to the experience with the employer.  All factors affecting the degree of industrial disability are considered.  No single factor is necessarily controlling.  Compensation is awarded for permanent partial disability because its adverse impact on the employee’s ability to work and earn will continue indefinitely into the future.  It is not limited to the point in time when the degree of disability is assessed.

It is concluded that claimant has established permanent partial disability of 30 percent of the body as whole, which permanent partial disability amount entitles claimant to payment of 150 weeks of permanent partial disability benefits at the stipulated weekly rates of $305.68. 

Next considered is the question of whether claimant is entitled to payment of additional benefits as a penalty because defendants unreasonably failed to pay claimant more than 105 weeks of permanent partial disability voluntarily. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996).  Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  It is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).  A bare assertion that a claim is fairly debatable is insufficient.  If the employer fails to show reasonable cause or excuse for the delay or denial it is mandatory to impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

It is concluded that claimant has not established entitlement to payment of additional benefits pursuant to section 86.13. 

Claimant seeks to be reimbursed costs of a back brace and payment of medical mileage as set forth in exhibit 10. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

Evidence in administrative proceedings is governed by section 17A.14.  The agency’s experience, technical competence, and specialized knowledge may be utilized in the evaluation of evidence.  The rules of evidence followed in the courts are not controlling.  Findings are to be based upon the kind of evidence on which reasonably prudent persons customarily rely in the conduct of serious affairs.  Health care is a serious affair. 

Prudent persons customarily rely upon their physician’s recommendation for medical care without expressly asking the physician if that care is reasonable.  Proof of reasonableness and necessity of the treatment can be based on the injured person’s testimony.  Sister M. Benedict v. St. Mary’s Corp., 255 Iowa 847, 124 N.W.2d 548 (1963)  

It is said that “actions speak louder than words.”  When a licensed physician prescribes and actually provides a course of treatment, doing so manifests the physician’s opinion that the treatment being provided is reasonable.  A physician practices medicine under standards of professional competence and ethics.  Knowingly providing unreasonable care would likely violate those standards.  Actually providing care is a nonverbal manifestation that the physician considers the care actually provided to be reasonable.  A verbal expression of that professional opinion is not legally mandated in a workers' compensation proceeding to support a finding that the care provided was reasonable.  The success, or lack thereof, of the care provided is evidence that can be considered when deciding the issue of reasonableness of the care.  A treating physician’s conduct in actually providing care is a manifestation of the physician’s opinion that the care provided is reasonable and creates an inference that can support a finding of reasonableness.  Jones v. United Gypsum, File No. 1254118 (App., May 16, 2002); Kleinman v. BMS Contract Services, Ltd., File No. 1019099 (App. September 8, 1995); McClellon v. Iowa Southern Utilities, File No. 894090 (App. January 31, 1992).  This inference also applies to the reasonableness of the fees actually charged for that treatment.  

It is concluded that claimant has established entitlement to the payment of medical mileage costs in the amount of $201.26. 

It is concluded that claimant has not established entitlement to payment of costs incurred for purchase of a back support nor for costs related to treatment with a Dr. Kozeny. 

Claimant seeks payment of costs related to the defendants’ denial of certain requests for admission.

The Iowa Rule of Civil Procedure 1.517(3)(c) provides that payment of these costs shall be ordered unless the party failing to admit had reasonable grounds to believe that the party might prevail on the matter.  Defendants had such grounds in this case. 

It is concluded that claimant has not established entitlement to payment of costs related to defendants’ denial of certain requests for admission. 

Claimant seeks payment of the costs in the amount of $796.00 for obtaining his report with Ms. Loughlin.  Pursuant to rule 876 IAC 4.33, claimant is entitled to payment of the costs of obtaining no more than two practitioners’ reports.  Claimant has made no showing that the cost of $796.00 is reasonable.  Section 622.72 of the Code of Iowa limits the fee for an expert witness to $150.00 per day.  Reimbursement of the costs of obtaining Ms. Laughlin's report shall be limited to that amount.  

ORDER

THEREFORE, IT IS ORDERED:

That defendants pay claimant one hundred fifty (150) weeks of permanent partial disability benefits at the weekly rate of three hundred five and 68/100 dollars ($305.68) with benefits to commence on May 1, 2002. 

That defendants receive credit for benefits previously paid claimant. 

That defendants pay accrued amounts in a lump sum and pay claimant interest as section 85.30 provides. 

That defendants pay claimant two hundred one and 26/100 dollars ($201.26) as of reimbursement for costs incurred for medical treatment and examination. 

That defendants pay claimant's filing fee of sixty-five and 00/100 dollars ($65.00); claimant's service costs of three and 97/100 dollars ($3.97); and the reasonable cost of obtaining the report of Ms. Loughlin of one hundred fifty and 00/100 dollars ($150.00). 

That defendants file subsequent reports of injury as this division requires. 

Signed and filed this ____27th_______ day of July, 2004.

____________________________






    HELENJEAN M. WALLESER





                     DEPUTY WORKERS’ 




                     COMPENSATION COMMISSIONER

Copies to:

Mr. Robert R. Rush

Attorney at Law

P.O. Box 637                 

Cedar Rapids, IA 52406-0637

Mr. Brian L. Yung

Attorney at Law

P.O. Box 327                 

Sioux City, IA 51102-0327
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