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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CRAIG BURRELL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5026658
CERTAINTEED,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ACE AMERICAN INSURANCE CO.,
  :



  :


Insurance Carrier,
  :      Head Note Nos.:  3003; 4100; 1803

Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Craig Burrell, claimant, has filed a petition in arbitration and seeks workers’ compensation from Certainteed, employer and ACE American Insurance Company, insurance carrier, defendants.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on June 17, 2009 in Fort Dodge, Iowa.  The record in the case consists of Claimant’s Exhibits 1 through 14; Defense Exhibits 16 through 19; and Exhibit 20, consisting of payroll information submitted subsequent to the hearing with the approval of the undersigned; as well as the testimony of the claimant and Stacey Jelsma.  Defendants proposed Exhibit 21, attached to their post-hearing brief, will not be admitted as it was not contemplated by the undersigned’s prior ruling to accept evidence limited to the rate issue only subsequent to the close of the hearing. 

ISSUES

The parties presented the following issues for determination:

1. Whether the alleged injury is a cause of permanent disability.

2. The extent of the claimant’s entitlement to permanent partial disability benefits.

3. The correct rate of compensation for the claimant.

4. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

5. Whether the claimant is entitled to penalty benefits. 

6. Whether defendants are entitled to a credit for an overpayment. 

7. Whether defendants are entitled to an apportionment of any award. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant, Craig Burrell, was 47 years old at the time of the hearing.  He has a high school diploma and some community college credits, but did not obtain an Associate of Arts degree.  Claimant testified he has problems with reading, writing, and especially math.  He has no typing or computer skills.

Claimant’s work history includes working for a railroad before working for Celotex, now known as Certainteed, the defendant employer in this case.  Claimant worked there for 26 years.  His last day of work for Certainteed was January 14, 2008.

Certainteed is a gypsum company that makes wallboard.  Claimant’s duties involved heavy lifting and manual labor.  Claimant suffered a prior work injury to his low back on June 24, 2005, while shoveling rock.  He later underwent a lumbar laminectomy on January 4, 2006, with Darrin Lovick, M.D.  Dr. Lovick assigned claimant a rating of permanent partial impairment of 13 percent of the body as a whole on April 13, 2006.  Claimant was released to return to work without restrictions by Dr. Lovick.  (Exhibit 3, page 24; 32) 

Claimant suffered a stipulated work injury on April 27, 2007, again while shoveling rock.  He experienced severe low back pain, and was taken to Joseph Latella, M.D., for medical attention.  Dr. Latella noted claimant had pain in the L4-L5 area with radiation into the right buttocks.  (Ex. 1, p.1) 

An MRI was performed on April 30, 2007, which showed an L4-L5 disc protrusion.  (Ex. 1, p. 3)  Claimant also returned to Dr. Lovick on May 3, 2007.   

On June 5, 2007, Dr. Latella noted claimant’s pain had not decreased, but rather increased, while he was on restricted duty.  Dr. Latella advised claimant to find different work.  (Ex. 1, p. 1) 

Claimant was then sent by the employer to be seen by David Boarini, M.D.  Dr. Boarini confirmed a disc herniation at L4-L5, and stated: 
[T]his is a new aggravation. It is certainly an injury at the same disc location as his previous surgery.  I suspect that incident was closed. Although the patient has a weakness from his original injury at that location, I suspect for legal purposes, this should be considered a new event. 
(Ex. 4, p. 7) 

Claimant was also sent by the employer to see Lynn Nelson, M.D., on November 20, 2007.  Dr. Nelson also felt the MRI showed a right sided L4-L5 disc herniation.  (Ex. 5, p. 2)  Dr. Nelson recommended a disc fusion.  (Ex. 5, p. 3)  He also recommended restrictions of not lifting over ten pounds, no repetitive bending or twisting, and alternating sitting and standing.  (Ex. 5, p. 3) 

Claimant underwent the fusion surgery on January 16, 2008.  His last day of work was two days before, on January 14, 2008.  After the surgery, claimant developed paresthesis in both hands and forearms as a result of laying on the operating table during the procedure.  (Ex. 5, p. 6)  Because of the complication, claimant was referred to Jeffrey Rodgers, M.D., an orthopedic upper extremity specialist.  He found claimant to have bilateral cubital tunnel syndrome.  (Ex. 5, pp. 8-9)  Dr. Rodgers stated his opinion that claimant’s cubital tunnel syndrome was the result of claimant’s diabetes, underlying peripheral neuropathy, and the position during his five hour spine surgery.  “Consequently his cubital tunnel syndrome, in my opinion, is work-related.”  (Ex. 5, p. 11) 

In a follow-up appointment, Dr. Nelson changed claimant’s work restriction to lifting up to 20 pounds, but stated claimant could work in an office capacity only.  (Ex. 5, p.13)  Claimant went to work on June 2, 2008, but was sent home and told he would be notified when light duty was available.  Claimant has not been called back. 

Claimant underwent a surgery with Dr. Rodgers to address his left cubital tunnel syndrome on August 21, 2008.  (Ex. 5, p. 32-33)  Dr. Rodgers noted on September 5, 2008, claimant still had numbness in his left small finger and along his forearm.  He also has a large scar on his arm from this surgery. 

Because his left cubital tunnel surgery was not completely successful, as of the date of hearing claimant had not yet undergone surgery for his right cubital tunnel condition.  Dr. Rodgers gave claimant a work restriction of not lifting over five pounds with the left hand. 

Claimant underwent a Functional Capacity Evaluation (FCE) on December 8, 2008.  The FCE found claimant to be able to work in the light to medium physical demand category. 

Dr. Nelson found claimant to be at maximum medical improvement and imposed work restrictions of no repetitive bending or twisting, no lifting more than 40 pounds on an occasional basis and not over 25 pounds frequently, and alternating sitting and standing.  (Ex. 5, p. 27, p. 57)  Dr. Nelson assigned a rating of permanent partial impairment of 21 percent of the body as a whole, which included the 2006 surgery.  

Claimant was paid temporary total disability benefits from January 16, 2008 through March 3, 2009, at the rate of $504.71 per week.  

Today, claimant continues to experience pain in his low back, as well as numbness in his right foot and right leg.  He also has numbness in both arms. He described the feeling as if worms were crawling on him.  His wife rubs his back and hands nightly.  He cannot mow his lawn due to his pain, but he finds swimming beneficial.  It is sometimes hard for him to rise from a chair. 

Julie Burrell, claimant’s wife, also testified.  She testified she prepared the exhibits showing when claimant’s workers’ compensation checks were received, and she highlighted in red the late checks.  (Ex. 11, 12, 13)  She pointed out four weeks where a check was not received at all, but a “catch up” check was received later.  Mrs. Burrell has observed claimant having difficulty putting on his shoes and socks or picking things up off the floor due to his work injury. 

Stacey Jelsma testified for defendants.  She is the human resources manager for Certainteed.  She testified claimant had not tried to come back to work or brought in his return to work slip.  However, claimant was told he would be called when work was available.  In addition, Ms. Jelsma acknowledged that no employee at Certainteed who had permanent work restrictions had ever been returned to work.  Ms. Jelsma indicated that the third party administrator, Coventry, should have informed the employer when claimant was released to return to work by Dr. Nelson on January 6, 2009, but did not.  However, Dr. Nelson’s records were faxed both to Coventry and to Ms. Jelsma.  

CONCLUSIONS OF LAW

The first issue in this case is whether the alleged injury is a cause of permanent disability.

Dr. Nelson clearly found claimant’s current back condition to be a new injury, separate and distinct from his 2004 injury at the same location.  Defendants have stipulated to a new work injury.  There is no medical opinion on causation contrary to Dr. Nelson’s opinion.

It is found claimant’s current low back condition is the cause of his current back, leg and arm symptoms.  
The next issue is the extent of the claimant’s entitlement to permanent partial disability benefits.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant has received a rating of permanent partial impairment from Dr. Nelson of 21 percent of the body as a whole.  (Ex. 5, p. 58)  However, that includes the prior low back injury, which produced a rating of 13 percent permanent partial impairment.  Claimant was compensated for 65 weeks of benefits for that injury. 

Claimant also has significant work restrictions from his injury.  His FCE limits his working ability to the light to medium category, whereas before his injury he was able to do very strenuous work for over 20 years.  

Claimant is 47 years old.  His age will work against him in any future job applications.  His education consists of a high school diploma and a few college course credits.  His work experience is entirely in physical labor jobs, including many years with this employer.  He cannot return to his old job; if he could, the employer, who was well aware of claimant’s release to return to work and his restrictions, would have taken him back by now.  Indeed, the employer has conceded in its post-hearing brief it is not willing to take claimant back.  This is strong and compelling evidence of disability. 

Claimant’s tax returns show his earnings decreased in 2006, reflecting the time he was off work.  His income for 2008 was only $6,240.00 as he was off work due to his injury most of that year.  He has not worked in 2009. 

Instead, the employer has a very unenlightened policy of not recalling any employee with restrictions.  The employer’s conduct and its treatment of its injured workers is a relevant factor of industrial disability.

On the other hand, although claimant seeks permanent total disability benefits, no doctor has said he cannot work.  No vocational evidence is offered showing he cannot work.  The FCE found him capable of working at the light to medium levels of physical activity.  Claimant is not able to return to his old job but he could do some jobs requiring less physical exertion.  He still has use of his arms and legs, although there are restrictions on the weights he can lift.  There are many jobs within claimant’s restrictions.  It is found claimant is not permanently totally disabled. 

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id. at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

Claimant has not shown that the only work he can do is so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.  He has submitted no vocational evidence at all, let alone sufficient evidence to shift the burden of proof to defendants to show that work is available.  The mere fact claimant testified he did not know what kind of job he would do now that he knows he cannot return to his old job does not carry his burden of proof to show he is an odd‑lot employee.   

Based on these and all other appropriate factors of industrial disability, it is found that claimant, as a result of his work injury, has an industrial disability of 50 percent. 

The next issue is the correct rate of compensation for the claimant.

Defendants assert weekly earnings of $709.06, for a rate of $461.95.  Claimant asserts weekly earnings of $718.57, for a rate of $466.92. 

Exhibit 19 shows defendants’ wage report from February 4, 2007 through April 29, 2007.  This form contemplates showing wages for 13 weeks as required by the rate statute.  However, the information for one week is missing so only 12 weeks are shown.

Stacey Jelsma testified claimant earned different rates of pay.  When he worked the day shift, 7:00 a.m. to 3:00 p.m., he was paid $15.96 per hour.  If he worked the evening shift, 3:00 p.m. to 11:00 p.m., he earned an additional $.25 per hour.  If he worked the 11:00 p.m. to 7:00 a.m. night shift, he was paid another $.33 per hour.  If he worked more than 40 hours per week, he was paid overtime wages.  Any work over eight hours in a 24 hour period or over 40 hours in a week constituted overtime.  When claimant worked an evening or night shift and worked overtime, he was paid an additional combination of overtime and shift differential pay.  For working Saturdays and Sundays, claimant was paid an extra $3.50 per hour. 
Exhibit 20 was requested by the undersigned in order to clarify the record with wage information separated from overtime earnings, weekend pay and shift differential pay.  Again, Exhibit 20 contains total wage information for 12 weeks instead of the 13 contemplated by the statute.  

Defendants submit that under Exhibit 20, claimant’s total earnings were $8,508.74.  That amount divided by 12 weeks yields gross weekly earnings of $709.06.  Claimant was married with two exemptions, which produces a weekly rate of $461.95.   
Claimant disputes the accuracy of Exhibit 20.  For the week of February 18, 2007, Exhibit 20 shows claimant worked 25.2 hours.  Claimant submits the actual wage records show that he worked 41.2 hours. 

For the week of March 4, 2007, Exhibit 20 shows 37.5 hours.  Claimant submits the wage records show he worked 45.5 hours.  

For the week of March 11, 2007, Exhibit 20 shows 41.2 hours.  Claimant submits he worked 46.2 hours.  

Claimant also points out Exhibit 20 includes the week of April 29, 2007, which includes the date of injury in this case and is therefore unrepresentative as claimant had to miss work hours for medical treatment of his injury. 

A comparison of Defendants’ Exhibit 20 with the wage records does indeed show errors as pointed out by claimant.  Claimant has submitted his own calculations of rate.  Those figures use 13 weeks but omit the week of the injury, as well as, apparently, the week of February 25, 2007, since Defendants’ Exhibit 19 did not have information for that week.  Thus, claimant’s calculation spans the weeks ending January 21, 2007 through April 22, 2007, the week before the injury.  These weeks show a total of 585.30 hours worked, at an hourly wage of $15.96 per hour.  This totals $9,341.39.  Divided by the 13 weeks where wages were reported, this yields average weekly earnings of $718.57 per week.  For a married claimant with two exemptions on claimant’s date of injury, this yields a weekly rate of $466.92. 

As defendants’ calculations are shown to be inaccurate, and claimant’s calculations appear to be correct, it is found that claimant’s rate is $466.92.

The next issue is whether defendants are entitled to a credit for an overpayment. 

Defendants previously paid to claimant 72 weeks of temporary and permanent disability benefits from January 16, 2008 through June 2, 2009, at the rate of $504.71.  Defendants claim an overpayment of $3,078.72.  (Ex. 18)  Claimant’s rate has been found to be $466.92, not the $461.95 defendants asserted.  The difference between the correct rate, $466.92, and the rate benefits were paid, $504.71, is $37.79 per week. 
Defendants will be given credit against the award for the dollar amount of benefits previously paid. 

The next issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

As the claimant’s current back, leg and arm conditions are found to be causally related to his work injury, defendants will be ordered to pay his submitted medical expenses, including medical treatment, medical mileage, and medications.

The next issue is whether the claimant is entitled to penalty benefits. 

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

Exhibit 12 sets out mileage expenses for medical appointments that were not paid by defendants.  Exhibit 13 sets forth medical expenses for medical treatment that also were not paid by defendants.  Claimant seeks penalty benefits for failure to pay these authorized expenses.  However, penalty benefits can only be imposed for a failure to pay weekly benefits. 

Exhibit 11 sets forth checks for benefits claimant asserts were sent late.  Defendants point out that, due to the mail, these checks were not more than a day or two late.  However, the exhibit also shows 11 checks were not paid at all, then a later check representing the two, three and in one case five weeks that had been skipped would be paid in a lump sum.  These late payments caused claimant and his wife hardship.  Defendants have offered no excuses for why these benefits were not timely paid.  A penalty of $2000.00 will be imposed. 

The next issue is whether defendants are entitled to an apportionment of any award. 

Defendants seek apportionment of the prior 13 percent body as a whole rating by Dr. Lovick and the 65 weeks of benefits previously paid from any award in this case. 

Claimant’s injury occurred on April 27, 2007.  His prior injury occurred on June 25, 2004.  Iowa Code section 85.34(7) is only applicable to injuries occurring after September 7, 2004.  Under Main v. Quaker Oats, No. 5017903 (App. December 19, 2007), and Steffen v. Hawkeye Truck & Trailer, File No. 5022821 (App. September 9, 2009).  The commissioner of this agency has held this section is not applicable unless both injuries occurred subsequent to the effective date of this section, September 7, 2004.  Thus, this case is not governed by Iowa Code section 85.34(7).  

Apportionment of disability between a preexisting condition and an injury is proper only when some ascertainable portion of the ultimate industrial disability existed independently before an employment-related aggravation of disability occurred.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Varied Enterprises, Inc. v. Sumner, 353 N.W.2d 407 (Iowa 1984).  Hence, where employment is maintained and earnings are not reduced on account of a preexisting condition, that condition may not have produced any apportionable loss of earning capacity.  Bearce, 465 N.W.2d at 531.  Likewise, to be apportionable, the preexisting disability must not be the result of another injury with the same employer for which compensation was not paid.  Tussing v. George A. Hormel & Co., 461 N.W.2d 450 (Iowa 1990).

The burden of showing that disability is attributable to a preexisting condition is placed upon the defendant.  Where evidence to establish a proper apportionment is absent, the defendant is responsible for the entire disability that exists.  Bearce, 465 N.W.2d at 536-537; Sumner, 353 N.W.2d at 410-411.

Under the old “full responsibility rule”, which is applicable to this case, defendants are not entitled to an apportionment for a prior injury which was work related.   Thus, since the 2004 work injury was work related and with this same employer, no apportionment is appropriate.  
ORDER

Therefore it is ordered:

Defendants shall pay unto the claimant two hundred fifty (250) weeks of permanent partial disability benefits at the rate of four hundred sixty-six and 92/100 dollars ($466.92) per week from January 1, 2009. 

Defendants shall pay an additional two thousand and no/100 dollars ($2,000.00) as a penalty pursuant to Iowa Code section 86.13.  
Defendants shall pay accrued weekly benefits in a lump sum.

Defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

Defendants shall be given credit for benefits previously paid. 

Defendants shall pay the claimant’s prior medical expenses submitted by claimant at the hearing. 

Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.

Defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  

Costs are taxed to defendants.

Signed and filed this __30th __ day of September, 2009.
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