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before the iowa WORKERS’ compensation commissioner

______________________________________________________________________



  :

PATRICIA ENGELS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                  File No. 5009333

ABCM CORPORATION, d/b/a NORA
  :

SPRINGS CARE CENTER,
  :



  :                           A P P E A L


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :  Head Note Nos.: 1804; 1806; 3001; 3002


Defendants.
  :

______________________________________________________________________

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:
Defendants appeal an award to claimant of permanent total disability, asserting that the presiding deputy failed to consider claimant’s intelligence, personal skills, experience, and physical functional capacity to be gainfully employed.   

Having reviewed the record de novo on appeal and after considering the arguments of defendants the undersigned finds the presiding deputy’s award was correct and should be affirmed with minimal additional analysis.
The presiding deputy commissioner correctly determined and explained claimant’s state of permanent total disability.  The presiding deputy also correctly analyzed claimant’s permanent total disability after considering whether she qualified as an odd-lot worker.  Claimant’s prospects for employment in the competitive labor market are bleak at best.  Her continued employment duties following her release with severe restrictions are not found to be employment duties available to workers forced into the competitive labor market.  Her employer is commended for making some work available to her, but such efforts do not negate that claimant is unable to realistically compete for employment in her community.  Total disability occurs when an injury wholly disables an employee from performing work that the employee’s experience, training, intelligence, and physical capacities would otherwise permit the employee to perform.  Total disability does not require a state of absolute helplessness.  The pertinent question is whether there are jobs in the community that the employee can do for which the employee can realistically compete.  Acuity Insurance v. Foreman, 684 N.W.2d 212 (Iowa 2004).  The presiding deputy correctly concluded that although claimant was performing some activity for her employer there was no evidence that the work performed by claimant was transferable to the competitive labor market, especially considering her severe restrictions on her ability to function.  Claimant’s continuing employment is merely an accommodation by the employer that discloses no discerned earning capacity.   
IT IS THEREFORE ORDERED that the arbitration decision is AFFIRMED with the added analysis in this decision.

Defendants shall pay the costs of the appeal, including the preparation of the hearing transcript.

Signed and filed this 13th day of July, 2007.

           ________________________






       CHRISTOPHER J. GODFREY
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