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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ANDREZEJ GACEK,
  :



  :                          File No. 5030637

Claimant,
  :



  :

vs.

  :                      A R B I T R A T I O N


  :

SECOND INJURY FUND OF IOWA,
  :                           D E C I S I O N


  : 


Employer,
  :


Defendant.
  :                    Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Andrezej Gacek, claimant, has filed a petition in arbitration and seeks workers’ compensation from the Second Injury Fund of Iowa, defendant.

This matter came on for hearing before deputy workers’ compensation commissioner, Jon E. Heitland, on November 9, 2010 in Des Moines, Iowa.  The record in the case consists of claimant’s exhibits 1, and 3-7; Second Injury Fund exhibits AA through CC; as well as the testimony of the claimant.

ISSUE
The parties presented the following issue for determination:

Whether the Second Injury Fund of Iowa is liable for any part of the claimant’s industrial disability.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

The claimant was 61 years old at the time of the hearing.  Claimant originally pled two work injuries.  Claimant’s August 2007, injury was settled prior to this hearing.  This hearing involved claimant’s October 18, 2007 work injury.  The employer has previously settled its part of this case.  This decision concerns any liability of the Second Injury Fund of Iowa for the October 18, 2007 work injury. 

The employer, Aramark, entered into an agreement of settlement for the October 18, 2007, work injury based on a permanent injury to the left hand, resulting in 49.4 weeks of permanent partial disability at a weekly rate of $542.68, commencing on January 1, 2009 and ending on December 10, 2009.  The Second Injury Fund of Iowa did not participate in this settlement and is not bound by its terms. 

Claimant is a native of Poland.  He completed high school there in 1968 and attended a technical school for a time but dropped out to work. 

His work history consists of working as an industrial mechanic and as a sweater maker in Poland.  He has also worked as an automotive mechanic for six or seven years.  He moved to Germany and worked there for three years in construction, doing drywall and other tasks.  

In 1991 he moved to the United States.  Here, he has done machinery maintenance for a meat packing facility.  In that job he worked seven days a week, 60 to 70 hours per week, on his feet for 12 hours at a time.  He worked there 12 years. 

Claimant began working for Aramark as a machinery maintenance person in 2002.  He made more money there and the working conditions were cleaner.  When hired he earned $14.00 or $15.00 per hour.  Aramark is a uniform laundry service, and claimant’s duties were to repair and maintain laundry machines. 

For the claimed prior injury on August 16, 2007, claimant received second degree burns to his feet from an acid.  (Exhibit 6, page 1)  He was treated with creams and antibiotics.  He missed some time from work.  He received no permanent restrictions.  Claimant was released from care for that injury on October 11, 2007.  (Ex. 6, p. 8)  Claimant’s second injury occurred a few days later, on October 18, 2007.

On that date, claimant’s left hand was caught between conveyor belt rollers and he suffered a crush injury.  He received lacerations to the back of his fingers and hand, and muscle and tendon injury to the palm and fingers on the front of his hand. 

Claimant received medical treatment from Donald Shumate, D.O., on the date of injury.  It was noted claimant has limited motion of his fingers on the left hand at the MCP and PIP joints.  (Ex. 6, p. 9) 

Claimant was released from care but continued to experience pain in his hand and left trigger finger.  (Ex. 6, p. 21)  He was referred to Jeffery Rogers, M.D., a hand surgeon on October 24, 2008.  (Ex. 5, p. 1)  He found claimant to have tenderness of the A1 pulley of the left long finger, and recommended surgery.  (Ex. 5, p. 2)  This surgery was performed on November 6, 2008.  (Ex. 3, p. 1)  Claimant was returned to work without any restrictions on December 31, 2008.  Later, on August 25, 2010, Dr. Rogers rated claimant’s impairment as 23 percent of the left long finger.  (Ex. 5, p. 7) 

Robert Jones, M.D., conducted an examination of claimant on October 20, 2009.  For his prior injury, Dr. Jones found claimant to have 10 percent permanent partial impairment of each foot under the AMA Guides to the Evaluation of Permanent Impairment.  For the current injury, Dr. Jones rated claimant’s left hand injury as 24 percent of the upper extremity.  (Ex. 1, p. 2)  This equates to a 27 percent impairment of the hand under the AMA Guides.  (Ex. 7, p. 3) 

Today, claimant still works at Aramark, earning $18.46 per hour, still working as a maintenance mechanic.  He stated since his injury he requires assistance with heavy work, and that working with both hands is hard for him.  He testified he can no longer do such tasks as mowing his lawn or working on cars due to his hand injury. 

CONCLUSIONS OF LAW

The sole issue in this case is whether claimant is entitled to Second Injury Fund of Iowa benefits.

Section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  

The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).

The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).

Claimant relies on an August 16, 2007 bilateral feet injury as the first injury.  The Second Injury Fund of Iowa argues that injury was only to claimant’s skin, which would be an injury to the body as a whole rather than an injury to the foot, and therefore not a qualifying first injury. 

That argument is rejected.  Claimant’s injury was to his foot, and he has impairment as a result.  Dr. Jones has rated that impairment.  Claimant’s testimony confirms he has ongoing difficulty with his feet, from standing and walking.  The scars on his feet from the acid spill produce a loss of sensation and burning.  If he walks or works too much, the pain increases. This is a loss of use of the foot. 
As for the second injury, the Fund argues that injury is also not qualifying, in that the injury is to claimant’s fingers but not his hand.  A finger injury would not be a qualifying second injury. 

However, the report of Dr. Rogers, below, clearly establishes that the injury resulted in impairment and injury to both claimant’s fingers and his hand.  The palm was definitely affected, as shown both by the medical records and claimant’s testimony.  Claimant testified he continues to have pain and loss of function across the palm of his left hand.  He also has pain in his left little finger, ring finger and long finger. 

Dr. Jones addressed the question of whether claimant’s impairment is to the fingers or to the hand or both.  He clearly regards claimant’s injury as an injury to the hand, and not just the fingers:

Surgery was necessary as the hand crushing injury caused damage to muscle and tissue in the palm of Mr. Gacek’s hand, including the A1 pulley. When I examined Mr. Gacek he had pain at the head of the metacarpal.  Mr. Gacek’s pain is located in the palm of his hand as opposed to the finger.  The crushing injury caused permanent damage to the palm of the hand including the A1 pulley of the long which in turn caused loss of motion in the long finger.  Other digits were also affected though not to the extent of Mr. Gacek’s long finger.  Thus, this is not a situation of finger injuries extending into the hand, but is a situation of a hand injury extending into the fingers.
In addition to his pain complaints associated with the left palm, Mr. Gacek does have a loss of grip strength which was caused by injury to the muscles, tendons and ligaments in the palm of his hand.  I assessed an impairment rating for the loss of grip strength based upon my experience as a neurosurgeon.  My assessment is of the true functional loss Mr. Gacek sustained as a result of the crushing injury.  In my opinion, Mr. Gacek has sustained a permanent injury to the palm of his hand which causes permanent pain and loss of function including loss of strength.
(Ex. 1, pp. 4-5)
It is found claimant’s second injury was to his hand, not just his fingers. 

Next, it is necessary to assess claimant’s industrial disability as a result of his two injuries. 

Claimant has a rating of permanent impairment from Dr. Rogers for 23 percent of the left long finger.  (Ex. 5, p. 7)  Dr. Jones rated claimant’s left hand injury as 27 percent of the hand.  (Ex. 7, p. 3) 

Dr. Jones also rated claimant’s prior bilateral foot injury as 10 percent impairment of each lower extremity.  This translates to 14 percent impairment of each foot.  
Dr. Jones also recommended claimant not carry over 40 pounds with both hands together, and not over 15 pounds with his left hand.  He also said claimant should avoid frequent heavy lifting, and avoid the use of vibratory tools and cold temperatures.  (Ex. 1, p. 3)  Claimant continues to experience pain in both feet when he stands or walks, due to his feet rubbing against his work boots.

Claimant’s education is limited to high school and two years of technical school.  His work experience has always been in physical labor, automobile mechanics, and maintenance.  He continues to be employed with defendant employer Aramark, but he often requires assistance from co-workers for heavier tasks.  He is 61 years old, which would work against him if he would have to enter the job market in the future. 

Based on these and all other appropriate factors of industrial disability, it is found that as a result of the work injury, the claimant has an industrial disability of 30 percent, or 150 weeks. 

The Second Injury Fund of Iowa is entitled to a credit for the prior losses as well as the second loss.  Claimant urges the Fund is only entitled to credit for one of his prior foot impairments, as only one was used to trigger Fund liability.  However, the Fund is entitled to a credit for “the compensable value” of all previous losses, not just the single prior loss relied upon by the claimant.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 816 (Iowa 1994).  Thus, the Fund will receive a credit for 14 percent of 150 weeks for the loss of a foot, or 21 weeks for each of claimant’s prior foot impairments, for 42 weeks of credit.
The Fund is also entitled to credit for the second injury.  The settlement amount claimant received from the employer for this injury is not binding on the Fund.  Claimant has a rating of 27 percent of the left hand, or 27 percent times 190 weeks for the total loss of a hand, providing a credit of 51.3 weeks.  
The Fund will be liable to claimant for 56.7 weeks of permanent partial disability benefits, based on 150 weeks of benefits for an industrial disability of 30 percent, minus 93.3 weeks of credit. 
ORDER

Therefore it is ordered:

Defendant Second Injury Fund of Iowa shall pay unto the claimant fifty-six point seven (56.7) weeks of permanent partial disability benefits at the rate of five hundred forty-two and 68/100 dollars ($542.68) per week from December 10, 2009.

Defendant shall pay accrued weekly benefits in a lump sum.

Defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30 from the date of this decision.

Signed and filed this __22nd _ day of February, 2011.
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Ryan T. Beattie

Attorney at Law

4300 Grand Ave.

Des Moines,  IA  50312-2426

ryan@beattielawfirm.com
Joanne Moeller

Assistant Attorney General

Tort Claims Division

Hoover State Office Building

Des Moines,  IA  50319

jmoelle@ag.state.ia.us
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     JON E. HEITLAND�               DEPUTY WORKERS’�      COMPENSATION COMMISSIONER








5 IF  = 6 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


