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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

RICK BEBENSEE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5047290
CITY OF WALKER,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

FIREMEN’S INS. CO. OF 
  :

WASHINGTON, D.C.,
  :



  :


Insurance Carrier,
  :                  HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 17A and 85.  The expedited procedure of rule 876 IAC 4.48, the “alternate medical care” rule, is requested by claimant, Rick Bebensee.

Claimant filed a petition on April 7, 2014.  He alleged at paragraph 5 of his petition:

Reason for dissatisfaction and relief sought:  Authorized physician Dr. Joseph Chen diagnosed myofascial and chronic pain but has offered no treatment.  Claimant has requested further treatment for his ongoing symptoms as well as treatment with a psychiatrist to address mental issues.  These requests have been ignored. 

Defendants filed an answer on April 16, 2014.  Defendants admitted the occurrence of a work injury on December 24, 2012 and liability for the low back condition claimant seeks to have treated by this proceeding.  Defendants denied liability for the mental health component of claimant’s claim.


Before any benefits can be ordered, including medical benefits, compensability of the claim must be established, either by admission of liability or by adjudication.  The summary provisions of Iowa Code section 85.27, as more particularly described in rule 876 IAC 4.48, are not designed to adjudicate disputed compensability of claim.  Therefore, this action with regard to claimant’s mental health claim must be dismissed.  However, defendants are barred from asserting a “lack of authorization” defense to any medical expenses accrued by claimant, if they are otherwise compensable.  Defendants cannot deny liability and simultaneously direct the course of treatment.  Barnhart v. MAQ Incorporated, I Iowa Industrial Comm’r Report 16 (App. March 9, 1981).  

As a result of their denial of liability for the mental health condition sought to be treated in this proceeding, claimant may obtain reasonable medical care from any provider for this condition but at claimant’s expense and, seek reimbursement for such care using regular claim proceedings before this agency.  Haack v. Von Hoffman Graphics, File No. 1268172 (App. July 31, 2002); Kindhart v. Fort Des Moines Hotel, I Iowa Industrial Comm’r Decisions No. 3, 611 (App. March 27, 1985).

The remainder of the claim pertaining to claimant’s physical low back condition proceeded to hearing on April 17, 2014.  The proceedings were recorded digitally, and constitute the official record of the hearing.  By an order filed September 17, 2013 by the workers’ compensation commissioner, this decision is designated final agency action.  Any appeal would be by petition for judicial review under Iowa Code section 17A.19.


The parties presented evidence for consideration.  Claimant’s Exhibit 1 was offered and admitted as evidence.  No hearing brief was submitted by claimant.  Defendants did not offer written evidence, but submitted a hearing brief totaling two pages, on April 16, 2014.  Claimant was the sole witness.
ISSUE
The issue presented for resolution is whether claimant is entitled to alternate medical care in the form of authorization of further treatment of claimant’s chronic low back pain. 

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant sustained a stipulated work-related injury to his low back on December 24, 2012.  Defendants provided referrals for medical treatment.  Claimant received care from physician, Dr. Eck, who prescribed pain medications, including Tramadol, ibuprofen, and Tylenol.  (Claimant’s testimony)

In August 2013, claimant was referred to the University of Iowa Hospitals and Clinics (UIHC) for evaluation with Joseph Chen, M.D.  Claimant continued to follow-up with Dr. Chen through November 2013.  Claimant testified Dr. Chen provided no substantive treatment of his chronic pain complaints; he did refill claimant’s pain medications.  Claimant testified these medications provided relief.  (Claimant’s testimony)  

Dr. Chen and his team evaluated claimant for placement in UIHC’s Spine Rehabilitation Program.  Following evaluation, claimant was deemed not a candidate for participation.  Dr. Chen noted: 

We had him see the Spine Rehab Evaluation on 8/27/2013 but our team was concerned that he seemed to be focused on a surgical “fix” for his pain.  We arranged for him to be seen by Dr. Mendoza who discussed that a spinal fusion is no longer in his treatment plan.  I had originally thought that he could benefit from our Spine Rehab Team’s program but they didn’t think it would be helpful as he showed limited insight into the need to learn pain management skills. 

(Ex. 1, pp. 1-2) 

On November 6, 2013, claimant returned to Dr. Chen.  Following examination, Dr. Chen opined claimant presented with chronic mechanical and myofascial low back pain.  (Ex. 1, p. 2)  With regard to further treatment, Dr. Chen noted:

From a physical medicine and rehabilitation standpoint, I again discussed at length chronic musculoskeletal pain and how his pain is most likely coming from “live wires” or sensors in his muscles and nerves that have been sensitized and are now effectively “short-circuited[.]”  Learning how to manage this type of benign pain is now up to him to understand.  I discussed that if he were interested in learning these techniques, that he could try to look on the internet or to his local library for some self-help resources.  We discussed “acceptance” of his condition can sometimes be helpful for patients with chronic pain and several other chronic medical conditions.  I encouraged him to continue talking with his family and his personal support network for additional assistance.  

From a workers[’] compensation standpoint, I discussed that I don’t have any other supervised medical treatments for him that will likely change his overall outcome.  He can be placed at maximum medical improvement today.

(Ex. 1, p. 3)  

Due to continued symptoms, claimant requested additional medical treatment on February 11, 2014.  (Ex. 1, p. 4)  Defendants arranged for a return visit to Dr. Chen, which occurred on March 12, 2014.  Claimant reported severe back, buttock, and right leg pain.  Following examination, Dr. Chen assessed work-related chronic low back pain following an injury and morbid obesity.  Dr. Chen elaborated to opine claimant suffered with predominantly chronic mechanical and myofascial low back pain, without evidence of lumbar radiculopathy.  (Ex. 1, pp. 6, 8-9)  
With regard to discussions on management of chronic pain, Dr. Chen noted:

I had discussed with he and his wife and mother at length issues related to chronic pain management and at several times, his understanding was that I was saying his pain was “in my head.”  This reflects a very poor understanding and ability to learn or accept alternative methods of dealing with chronic pain.  

(Ex. 1, p. 6)

We discussed chronic pain again and I tried to explain that most of his pain is myofascial as well as coming from central sensitization of chronic pain.  We discussed anger and he hinted that none of us have done anything to treat his pain all along.  We discussed “acceptance” of this condition can sometimes be helpful for patients with chronic pain to then learn how to manage it.  His wife asked if I could refer him to another provider.  I told him that there are no other interventional spine providers that would be helpful in my medical opinion because he has no evidence of a radiculopathy.  I explained to him that excessive treatment of patients with nonspecific low back pain can lead to significant complications without corresponding improvements in health or quality of life.  He still didn’t appear receptive towards seeing a psychologist so I will not ask workers[’] compensation to authorize this treatment.

Again, from a workers[’] compensation standpoint, I don’t have any further medical treatments.

(Ex. 1, p. 9)

Claimant testified Dr. Chen did not refill his prescriptions at the March 2014 visit.  Dr. Chen’s records, under the “current outpatient prescriptions” heading, denoted refills for acetaminophen, ibuprofen, and tramadol.  (Ex. 1, p. 7)
On March 21, 2014, claimant’s counsel authored a letter to defendant-insurance carrier.  Counsel indicated Dr. Chen failed to offer treatment, refill claimant’s pain medications, or issue a referral to another provider.  Counsel requested authorization of a different medical provider to evaluate and treat claimant’s low back, as well as a psychiatrist to evaluate depressive symptoms.  (Ex. 1, p. 10)

CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

“Determining what care is reasonable under the statute is a question of fact.”  Long v. Roberts Dairy Co., 528 N.W.2d 122, 123 (Iowa 1995).

Defendants have provided claimant evaluation and treatment of his low back condition.  Dr. Chen most recently served as authorized provider.  At claimant’s most recent visit with Dr. Chen, Dr. Chen essentially indicated he had nothing further by way of treatment to offer claimant.  He further indicated it was not within his medical judgment to offer a referral to another spinal interventionist, as claimant did not demonstrate evidence of radiculopathy.  Dr. Chen previously opined claimant was not a candidate for the UIHC Spine Rehab Program due to lack of understanding and unrealistic expectations.

There is some question regarding whether Dr. Chen refilled claimant’s prescriptions at the time of evaluation in March 2014.  The undersigned’s review of the medical records supports a determination Dr. Chen intended to make such an order.  However, it is clear claimant did not receive a prescription for these medications.  Although claimant did not request authorization of these prescriptions by the instant alternate care proceeding, the undersigned strongly suggests defendants investigate whether Dr. Chen intended to issue such a prescription and if so, promptly authorize refills.  Doing so may circumvent the need for a repeat alternate care proceeding.   
Turning to the question at issue in the instant matter, the fact that Dr. Chen has not provided or recommended additional treatment or referral does not render the care authorized by defendants unreasonable.  Dr. Chen has clearly outlined his reasons for electing not to provide further care; these reasons strike the undersigned as entirely reasonable.  Due to Dr. Chen’s opinions, defendants are not currently authorizing additional treatment and have denied claimant’s request for a referral to another provider.  Claimant has provided no suggestions or medical recommendations for what further care, if any, would be appropriate in this instance.  It is therefore determined claimant has failed to prove by a preponderance of the evidence that the care offered by defendants is unreasonable.  

As claimant has failed to meet his burden on this issue, claimant’s petition for alternate medical care is accordingly, denied.  
ORDER

IT IS THEREFORE ORDERED that claimant’s claim for mental health treatment should be and is hereby dismissed without prejudice.

IT IS FURTHER ORDERED that if claimant seeks to recover the charges incurred in obtaining care for his mental health condition, defendants are barred from asserting lack of authorization as a defense to those charges.

IT IS FURTHER ORDERED that claimant’s request for designation of an alternate provider for his low back complaints is denied.

Signed and filed this _____17th________ day of April, 2014.
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       ERICA J. FITCH (ELLIOTT)
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