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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ZEFERINO NUNEZ,
  :



  :


Claimant,
  :                         File No. 5037663


  :

vs.

  :                      A R B I T R A T I O N


  :

TYSON FOODS,
  :                           D E C I S I O N


  :


Employer,
  :


Self-Insured,
  :         Head Note Nos.:  1402.30; 1802; 1803;

Defendant.
  :         2501; 2502
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Zeferino Nunez, filed a petition in arbitration seeking workers’ compensation benefits from Tyson Foods, Inc. (Tyson), self-insured employer.  This case was heard on May 6, 2013 and fully submitted May 21, 2013.  The record in this case consists of joint exhibits A-N, and the testimony of claimant.  Serving as interpreter was Anna Pottebaum.
ISSUES

Whether claimant’s need for a total knee replacement (TKR) arose out of and in the course of employment from the January 7, 2010 injury;
Whether the injury is a cause of temporary disability;

Whether the injury is a cause of permanent disability; and if so,

The extent of claimant’s entitlement to permanent partial disability benefits;

Whether there is a causal connection between the injury and the claimed medical expenses; and,

Whether claimant is entitled to reimbursement for an independent medical evaluation (IME) under Iowa Code section 85.39.
The parties stipulated on the hearing assignment report that the injury of January 7, 2010 arose out of and in the course of employment.  However, it is clear from the record, arguments raised at hearing, and post-hearing briefs, that the parties dispute whether claimant’s need for a TKR arose out of and in the course of employment.  For this reason, whether claimant’s need for a TKR arose out of and in the course of employment from the stipulated January 7, 2010 injury will be an issue determined in this decision.

FINDINGS OF FACT

Claimant was 73 years old at the time of hearing.  He went up to the first grade in Mexico.  Claimant began employment with Tyson in the 1990s.  In 2009 and 2010, claimant worked in a job called “clean up coolers.”  The job required claimant to use a hose to wash out coolers.
Claimant testified that prior to January 27, 2009, he had no prior problems with his knees.  (Exhibit A, page 5; Ex. C, pp. 1-2)

Claimant testified that on January 27, 2009, he was carrying a hose at work when he felt his left knee pop.  Claimant was assessed as having a torn medical meniscus on the left.  (Ex. A, p. 5; Ex. C, pp. 1-2)  After conservative treatment failed, claimant underwent surgery in May of 2009 consisting of a meniscectomy on the left.  Surgery was performed by Gregory Hill, M.D.  (Ex. D)
Dr. Hill found claimant at maximum medical improvement (MMI) for this injury on August 19, 2009.  He noted claimant had residual symptoms that were arthritis-related.  (Ex. C, pp. 5-7)  On December 15, 2009, Dr. Hill found claimant had a four percent permanent impairment to the left lower extremity as a result of the January 2009 injury.  (Ex. C, p. 9)
Claimant testified he returned to the “clean up coolers” job.  He said his left knee was not at 100 percent, but he was able to do his job duties.

On January 7, 2010, claimant was walking in a company parking lot when he fell on ice.  He injured his left knee.  On January 11, 2010, claimant was evaluated by Tuvi Mendel, M.D.  He was assessed as having a left knee exacerbation of chronic symptoms.

An MRI, taken on February 3, 2010, showed internal derangement, degenerative changes, and a meniscus tear.  Claimant was evaluated by Dr. Mendel on February 8, 2010.  He was told he would eventually require a TKR, but that the need for the TKR was not related to his work.  Arthroscopic surgery was chosen as a treatment option.  (Ex. E, p. 4)
On February 16, 2010, claimant underwent arthroscopic surgery performed by Dr. Mendel.  Surgery consisted of a medial and lateral meniscal debridement.  (Ex. E, p. 5; Ex. F, p. 1)
Claimant returned to Dr. Mendel in follow-up with complaints of continued pain.  Claimant was given an injection of the left knee.  (Ex. E, p. 6)

In May of 2010, claimant returned to Dr. Mendel.  Claimant indicated he had a 60 percent relief from the injection.  Hyalgan injections were discussed as a treatment option.  (Ex. E, p. 7)  Claimant was given five Hyalgan injections from May of 2010 through June of 2010.  (Ex. E, pp. 8-9)
Claimant returned in follow-up with Dr. Mendel on July 9, 2010.  Claimant had completed the Hyalgan injections and still had moderate discomfort.  Dr. Mendel found claimant at MMI.  A TKR was discussed.  Dr. Mendel noted that “I do feel that most of his restrictions currently are related to his pre-existing underlying condition . . . .”  (Ex. E, pp. 9-10)
On August 5, 2010, claimant returned to Dr. Mendel.  Claimant was returned to work on August 9, 2010.  Dr. Mendel opined claimant had significant degenerative changes in the knee.  He indicated claimant probably was not going to be able to return to his normal duties and that claimant wanted to have a TKR.  (Ex. E, p. 11)
In an August 5, 2010 letter, Dr. Mendel found claimant had a seven percent permanent impairment to the left lower extremity due to his work-related injury.  (Ex. E, p. 12)

In an August 9, 2010 letter, defendant Tyson informed claimant that Dr. Mendel put him at MMI on June 9, 2010 and released claimant to return to work.  Defendant employer also indicated it would not pay for claimant’s TKR based on the opinions of Dr. Mendel.  (Ex. H)

In an August 13, 2010 return to work note, Dr. Mendel returned claimant to work with restrictions but did not indicate what those restrictions were.  He said he was continuing to treat claimant for degenerative joint disease.  (Ex. E, p. 13)

In a September 3, 2010 note, written by defendant, Dr. Mendel indicated seven percent permanent impairment to the left knee was for both the 2009 and 2010 injuries.  (Ex. E, p. 14)  In a September 13, 2010 letter, defendant employer indicated to claimant that it was paying claimant benefits equal to three percent permanent impairment to the left lower extremity for the 2010 injury based on Dr. Mendel’s September of 2010 note.  (Ex. J)

On September 16, 2010, claimant underwent a left TKR surgery.  Surgery was performed by Dr. Mendel.  Claimant was kept off work.  (Ex. E, pp. 15-16, 21)

Claimant treated with Dr. Mendel in follow-up care from September 2010 through December of 2010.  (Ex. E, pp. 17-20)  On January 5, 2011, claimant was evaluated by Dr. Mendel.  Claimant was doing well.  He was returned to work on January 10, 2011.  (Ex. E, p. 22)

In a March 7, 2011 letter, written by defendant, Darwin Peterson, D.O., indicated claimant would be at MMI on March 28, 2011.  He found claimant had no permanent impairment.  (Ex. G)
Claimant testified that in December of 2011, he was involved in a motor vehicle accident.  Claimant was off of work for a month.  Claimant testified he had no permanent impairment or permanent restrictions from that accident.

In an April 2, 2013 report, Sunil Bansal, M.D., gave his opinions of claimant’s condition following an independent medical evaluation (IME).  Claimant had continued left knee pain and swelling.  Claimant’s knee pain limited his ability to walk and stand.  He opined claimant’s January 2010 fall aggravated claimant’s osteoarthritis in his left knee.  He found claimant had a 30 percent permanent impairment to the left lower extremity.  He restricted claimant to lifting up to 40 pounds, and no twisting, squatting or kneeling.  (Ex. I, pp. 1-20)

In an April 12, 2010 letter, Dr. Mendel indicated claimant had pre-existing degenerative changes in his knee that most likely would have required a TKR.  He opined claimant’s need for a TKR was related to pre-existing arthritis and not his work‑related injury.  (Ex. E, pp. 23-24)

In an April 19, 2013 letter, Dr. Bansal indicated he reviewed Dr. Mendel’s report and letters.  He indicated claimant’s date of MMI would be January 5, 2011.  (Ex. I, p. 22)
At the time of hearing, claimant was still working at Tyson.  He was in a different job from the “clean up coolers.”
CONCLUSIONS OF LAW

The first issue to be determined is if claimant’s need for a TKR arose out of and in the course of the stipulated work injury of January 7, 2010.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Claimant contends his January 7, 2010 work injury aggravated a pre-existing condition, causing the need for a TKR.  Defendants contend that claimant’s need for a TKR was caused, not by the January 7, 2010 fall, but is due to pre-existing arthritis in the left knee.
As detailed in the findings of fact, claimant sustained an injury to his left knee in January of 2009.  Claimant was eventually found to be at MMI for that injury on August 19, 2009.  The record notes claimant had residual symptoms related to his arthritis.  There is no indication in the record that claimant would require a TKR.  (Ex. C, pp. 5-7)

Claimant returned to his job in “clean up coolers.”  He indicated his left leg was not 100 percent, but he was able to perform his work duties.

On January 7, 2010, claimant slipped in a company parking lot.  An MRI in February of 2010 showed that claimant had a meniscus tear.  Dr. Mendel indicated in February of 2010 that claimant would eventually require a TKR.  (Ex. E, p. 4)
Two experts have opined regarding claimant’s January of 2010 injury and his need for a TKR.

Dr. Mendel noted in treatment records that he believed claimant’s need for a TKR was related to underlying osteoarthritis.  (Ex. E, p. 4, 9-10)  Dr. Mendel also opined that claimant’s need for a TKR was due, not to his January 2010 fall, but was due to the degenerative processes.  (Ex. E, pp. 23-24)  Dr. Mendel treated claimant for an extended period of time and performed the surgery on claimant.
Dr. Bansal evaluated claimant on one occasion for an IME.  He opined that claimant’s January 2010 injury accelerated and aggravated claimant’s arthritis condition in his left knee.  (Ex. I, pp. 17-20)
Dr. Bansal’s opinion regarding causation is more consistent with the facts in this case.  Claimant had a January 2009 injury to the left knee.  He was found to be at MMI for the injury in August 2009.  Even though he had residual problems, he was able to perform his job.  There is no indication in the records, from January 2009 through August 2009, of a need for claimant to have a TKR.  After the January 2010 fall, claimant was not able to return to work in “clean up coolers.”  It is not indicated until January of 2010 that claimant would require a TKR.  Because Dr. Bansal’s opinion regarding causation of claimant’s knee injury is more consistent with the facts in this case, it is found his opinion regarding causation is more convincing than that of Dr. Mendel.
Before the January 2010 fall, claimant was able to return to the “clean up coolers” job.  Claimant was not able to return to this position after the January 2010 fall.  After the January 2010 fall, records indicate claimant would require a TKR.  The opinions of Dr. Bansal regarding causation are found to be more convincing than those of Dr. Mendel.  Given this record, claimant has carried his burden of proof that his need for a TKR was caused by his January 7, 2010 slip and fall injury.
The next issue to be determined is if the injury is a cause of temporary disability.

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Claimant was off work on July 9, 2010.  (Ex. E, pp. 9-10; Ex. H)  He was found to be at MMI from the knee replacement on January 5, 2011.  (Ex. I, p. 22)  Claimant is due healing period benefits from July 9, 2010 through January 5, 2011.
The next issue to be determined is if claimant’s injury resulted in a permanent disability.

Claimant’s injury in January of 2010 resulted in a TKR in September of 2010.  Dr. Bansal opined that claimant has permanent impairment and permanent restrictions from this injury and subsequent surgery.  Claimant has carried his burden of proof that his injury resulted in a permanent disability.
The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Dr. Bansal opined that claimant had a 37 percent permanent impairment to the left lower extremity as a result of the injury and the TKR.  There is no other opinion regarding permanent impairment concerning this injury and TKR.  Claimant is due 81.4 weeks of permanent partial disability benefits (220 weeks x 37 percent).  Dr. Bansal found claimant at MMI as of January 5, 2011.  Permanent partial disability benefits shall commence on that date.
The next issue to be determined is if there is a causal connection between the injury and the claimed medical expenses.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
As noted above, it is found that claimant’s need for a TKR was caused by the January 7, 2010 work injury.  Records indicate that costs detailed in the medical bills are related to the care and treatment claimant received for the January 2010 work injury.  There is no evidence the bills detailed in the record are not causally connected to claimant’s January of 2010 accident.  There is no evidence that costs related to this treatment are not fair and reasonable.  Based on this, defendants are liable for the claimed medical expenses.

The final issue to be determined is if claimant is entitled to reimbursement for an IME.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

Dr. Mendel, the employer-retained physician, gave his opinion of the claimant’s permanent impairment on August 3, 2010.  (Ex. E, p. 14)  Dr. Bansal, the employee‑retained physician, gave his opinions of claimant’s permanent impairment on April 2, 2013.  (Ex. I)  Claimant is due reimbursement for Dr. Bansal’s IME costs.
ORDER

THEREFORE, IT IS ORDERED:
That defendant shall pay claimant healing period benefits at the rate of four hundred seventeen and 62/100 dollars ($417.62) per week from July 9, 2010 through January 5, 2011.
That defendant shall pay claimant eighty-one point four (81.4) weeks of permanent partial disability benefits at the rate of four hundred seventeen and 62/100 dollars ($417.62) per week commencing on January 6, 2011.

That defendant shall pay accrued benefits in a lump sum.

That defendant shall pay interest on unpaid weekly benefits as ordered above as set forth in Iowa Code section 85.30.

That defendant shall be given a credit for benefits previously paid.

That defendant shall pay claimant’s medical expenses as detailed above.

That defendant shall pay the IME expenses as detailed above.

That defendant shall file subsequent reports of injury as required under rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter.

Signed and filed this ____12th____ day of September, 2013.

   ________________________






     JAMES F. CHRISTENSON
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         COMPENSATION COMMISSIONER
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Attorney at Law
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Attorney at Law
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9 IF  = 10 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


