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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

ROBERT DOUGLAS GOODSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File Nos. 1215151, 1252900

HARSCO CORPORATION/AMERICAN,:

WELDING & TANK,
  :



  :                   A R B I T R A T I O N

Employer,
  :



  :                        D E C I S I O N

and

  :



  :

PACIFIC EMPLOYERS INSURANCE,
  :



  :                Head Note No.: 1803


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

statement of the case

This decision deals with two proceedings in arbitration brought by Robert Douglas Goodson against Harsco Corporation/American Welding & Tank, based upon injuries he sustained on March 18, 1998 and September 29, 1998.  Robert seeks compensation for permanent partial disability.  The issues in the case include determining whether either or the two injuries caused any permanent partial disability and, if so, the extent of that disability.  

The case was heard at Des Moines, Iowa on December 6, 2001.  The record consists of testimony from Robert Douglas Goodson and Jerry Batterson.  The record also contains »claimant’s exhibits 1 through 13 and defendants’ exhibits A through F.  The exhibits offered by defendants are entitled “Joint” exhibits but they were actually offered by defendants.  The two sets of exhibits are highly duplicative with both sets of exhibits containing much of the same information.  

FINDINGS OF FACT

Robert is a 48-year-old married man who graduated from high school and then attended trade school to learn autobody repair and electronics.  Douglas attended bible college and obtained a three-year theology degree in approximately 1983.  Douglas has a varied work history that included unskilled labor, farming, missionary, home remodeling, and testing dairy herds, as well as other occupations.  (Exhibit F)  Douglas commenced employment with the defendant-employer in 1993.  He also operates a small hobby farm.  

Douglas was injured on March 18, 1998, while working as a painter in the paint room.  Air and paint were delivered through a duplex hose to the paint gun that he used with his right hand.  The hose is 50 feet long and has 2 parts.  One carries compressed air and the other paint.  The hoses become coated with paint to the extent that each hose, originally approximately one-half inch diameter, grows to a size in excess of one-inch diameter.  As the paint coats the hose it becomes increasingly heavy to the point that one foot of hose weighs over one and one-half pounds.  Paint also builds up on the floor of the paint room and the hose has a propensity to adhere to the sticky paint on the floor.  The hoses are changed every few weeks.  The covering on the floor of the paint room is changed weekly.  

On March 18, 1998, Douglas sustained the first injury when he jerked to pull the incrusted hose that had adhered to the floor.  He was directed to D.R. Wirtanen, M.D., for care and was treated conservatively.  (Ex. 4, page 2; Ex. A1, page 2)  He was released to return to full duty on June 29, 1998.  (Ex. 4, p. 3)  

Douglas was reinjured on September 29, 1998.  He had moved to a job where he performed pressure testing of tanks.  The process was performed by filling the tank with water and then attaching a high pressure hose.  Water sprayed out of any leaks.  Following the testing it was necessary to roll the tank over to drain the water.  The tanks contained approximately 500 gallons of water.  One tank jerked and reinjured Douglas on September 29, 1998.  He returned to Dr. Wirtanen for further care.  (Ex. 4, pp. 3-4)  Douglas had not recovered by November 30, 1998, and Dr. Wirtanen recommended that he be seen by an orthopedic physician.  (Ex. 4, p. 6)  

Lynn M. Nelson, M.D., an orthopedic surgeon, provided care to Douglas.  He noted on March 9, 1999, that Douglas had widespread diffuse pain complaints, but he also indicated that he did not feel that the complaints had resulted from the paint incident.  Dr. Nelson did not address the incident with the tank.  (Ex. 3, p. 11; Ex. A3)  He subsequently reported, in May 1999, that Douglas did not have any permanent impairment or permanent restrictions related to his injury at work.  He did, however, restrict Douglas to medium work with 50 pounds of maximum lifting, 25 pounds frequent, and 10 pounds constant lifting.  (Ex. 3, p. 12; Ex. A3)  Dr. Nelson based his restrictions upon the results of functional capacity evaluations.  The evaluations showed Douglas to have strength deficits and to be capable of medium, physical demand work.  The results showed him to have a poor level of cardiovascular fitness.  The results also were interpreted as being valid in showing Douglas to have put forth maximal effort during the testing procedure.  (Ex. 1, Ex. A4)  

An MRI was performed in January 1999.  It showed Douglas’s thoracic spine to be normal.  In the cervical spine it indicated that he had a posterior central disk protrusion at C3-4 and considerable degenerative disk disease with foraminal impingement on the left at C6-7.  (Ex. 6)

Douglas received chiropractic care from Lawrence E. Heffron, D.C., in mid 1999.  Dr. Heffron indicated in his report that he expected to release Douglas in mid August 1999 if Douglas had no further exacerbations.  (Exs. 5, A7)  

Thomas C. Carlstrom, M.D., a neurosurgeon, evaluated Douglas.  Dr. Carlstrom considered that MRI test results to be normal.  He felt that Douglas was experiencing myofascial neck and back pain which had become chronic and that surgery was unlikely to be beneficial.  He rated Douglas as having a one to two percent permanent impairment of the body as a whole based upon subjective symptoms.  He considered the examination to be essentially normal.  Dr. Carlstrom also recommended that Robert be restricted to avoid heavy lifting, prolonged sitting or standing, bending, and twisting.  (Ex. 7, pp. 1-3; Ex. A5)

Mark E. Hines, M.D., evaluated Robert.  Dr. Hines was of the impression that Robert had a C5 radiculopathy with some superimposed neuropathy and cervical degenerative osteoarthritis with foraminal stenosis that further contributed to Robert’s injury in February 1998.  The history given to Dr. Hines was that the incident with the hose had occurred in February rather than March 1998.  Dr. Hines explained that Robert’s condition appeared to myofascial because the muscles are greatly affected by a nerve injury of that type.  Dr. Hines assigned an impairment rating of 15 percent of the whole person for the cervical radiculopathy.  He also assigned additional impairment for an ulnar neuropathy condition that he felt resulted from repetitive use.  That condition is not at issue in this case.  Dr. Hines concurred with the restrictions recommended by Drs. Nelson and Carlstrom and agreed that Robert does not currently require surgery.  Dr. Hines expressed the opinion that Robert’s cervical condition had been caused by the work injury of February 1998.  (Ex. 8, Ex. A6)  

Robert’s earnings are shown in exhibits 10 and E.  His earnings had progressed to slightly more than $26,000 annually in 1997 and 1998.  After the injuries, however, Robert experienced reduced pay in order to abide by the restrictions that have been recommended.  He earned approximately 20 percent less in 1999 and approximately 9 percent less in 2000.  

Robert achieved a higher rate of pay than what he had earned as a painter by moving to a nightshift but he felt that it disrupted his family life to and unacceptable degree and returned to a daytime shift.  He currently earns approximately six percent less per hour than he would be earning as a painter.  He works in a position referred to as “Set Down.”  He moves tanks using a crane.  The restrictions limit the jobs Robert is capable of performing.  

I observed Robert’s appearance and demeanor at hearing and considered it in light of the other evidence in the case, including his performance in the functional capacity evaluations and his background of attending religious school and work as a missionary.  I find that Robert is fully credible.  Robert continues to experience difficulties.  He is able to work within his restrictions.  

The medical evidence in this case is conflicting.  Dr. Nelson expressly states that Robert’s current condition was not caused by his work injury.  Dr. Hines expressly states that the condition was caused by the work injury.  Dr. Carlstrom seems to imply that a causal connection exists but he does not express a concise opinion on the matter.  In view of Robert’s high level of credibility the record shows the onset of symptoms occurring at the time of the March injury and continuing, to some level or another, ever since that event.  Based upon these opinions and the history provided by Robert, I find that the March 18, 1998, injury is a substantial factor in bringing about Robert’s current symptoms.  It could reasonably be argued that the September 1998 injury was a greater causative factor but I consider it unlikely that the September injury would have occurred in the March injury had not preceded it.  Further, none of the physician expressed opinions regarding the September injury.  

Robert has experienced a significant loss of access to jobs in the employer’s workplace.  He has also experienced a small reduction in his actual earnings as a result of the restrictions.  I find that Robert has experienced a 15 percent reduction in his earning capacity as a result of the March 18, 1998 injury.  

Conclusions of law

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 14(f).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Industrial disability or loss of earning capacity is a concept that is quite similar to impairment of earning capacity, an element of damage in a tort case.  Impairment of physical capacity creates an inference of lessened earning capacity.  The basic element to be determined, however, is the reduction in value of the general earning capacity of the person, rather than the loss of wages or earnings in a specific occupation.  Post-injury earnings create a presumption of earning capacity but are not synonymous with earning capacity.  The presumption may be rebutted by evidence showing the earnings to be an unreliable indicator.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); DeWall v. Prentice, 224 N.W.2d 428, 435 (Iowa 1974); Carradus v. Lange, 203 N.W.2d 565 (Iowa 1973); Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 516 (Iowa App. 1977) A.L.R.3d 143; Michael v. Harrison County, Thirty-fourth Biennial Report of the Industrial Commissioner 218 (1979); 2 Larson Workmen's Compensation Law, sections 57.21 and 57.31.

It is concluded that Robert Douglas Goodson carried the burden of proving by a preponderance of the evidence that he sustained a 15 percent permanent partial disability compensable under the provisions of section 85.34(2)”u” as a result of the injury he sustained in March 18, 1998.  While Robert was released to return to unrestricted work, his residual symptoms never completely resolved.  The September injury was an exacerbation of the first.  The permanent partial disability is therefore attributable to the March injury.  

Fifteen percent permanent partial disability entitles Robert to receive 75 weeks of compensation payable at the stipulated rate of $357.18 per week commencing May 6, 1999, when Dr. Nelson indicated that Robert was at maximum medical improvement.  Defendants are entitled to credit for the five weeks of permanent partial disability compensation that was paid voluntarily.

ORDER 

IT IS THEREFORE ORDERED:

That defendants pay Robert Douglas Goodson seventy-five (75) weeks of compensation for permanent partial disability at the stipulated rate of three hundred fifty-seven and 18/100 dollars ($357.18) per week commencing May 6, 1999.  Defendants are entitled to credit for the amount previously paid.  The remaining unpaid balance shall be paid in a lump sum together with interest computed at the rate of ten (10) percent per annum from the date each weekly payment came due until it is actually paid.

It is further ordered that defendants submit subsequent reports of injury as required by this decision in file 1215151.  All benefits awarded in this decision are payable under file 1215151.  

It is further ordered that Robert Douglas Goodson is not entitled to any additional benefits based upon the injury of September 29, 1998, file 1252900.

It is further ordered that the costs of this action are assessed against defendants.

Signed and filed this ___________ day of April, 2002.

   ________________________
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