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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

TIMOTHY MACE,
  :



  : 
 File No. 5035580, 5035581


Claimant,
  :




  : 

A P P E A L
vs.

  :



  :                D E C I S I O N
BRIDGESTONE / FIRESTONE,
  :



  :           


Employer,
  :



  :

and
 
  :



  :

OLD REPUBLIC INSURANCE
  :

COMPANY, 
  :              



  :


Insurance Carrier,
  :


Defendants.
  :  Head Note Nos.:1802; 1803; 2500 

___________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.

Defendants appeal from an arbitration decision filed filled July 25, 2012 which found injuries on both November 8, 2009 and December 5, 2009 and awarded permanent total disability as a result.

The record, including the transcript of the hearing before the deputy and all exhibits admitted into the record, has been reviewed de novo on appeal.

Pursuant to Iowa Code sections 86.24 and 17A.15 I affirm and adopt as final agency action those portions of the proposed decision in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

A portion of the arbitration decision was based on the hearing deputy’s credibility assessment of claimant.  Even on de novo review, considerable deference is due to findings of fact that the express or implied credibility findings of the presiding deputy impact.  That deputy had the opportunity to evaluate the demeanor of the persons who testified and was able to include witness demeanor when weighing credibility.  This appellate reviewer’s ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  

The presiding deputy characterized claimant as having little if any education.  It is true that claimant only completed seventh grade.  He did obtain his GED in 1974 and did attend two courses of occupational training, one in welding, the other in computer assisted drafting (CAD).  He used the welding occupationally many years ago; he has 
never used the CAD training vocationally since taking that course in 1994.  Therefore, any skill set acquired from either his welding or CAD training is likely to be stale and not vocationally marketable without additional training.  Claimant is an older worker whom the presiding deputy correctly found to now be an unlikely candidate for retraining.

The parties agree that the presiding deputy incorrectly commenced permanent total disability benefits on November 8, 2009, the cervical spine date of injury, whereas claimant actually worked through December 5, 2009, the lumbar spine date of injury and request that that error in the proposed Order be corrected to reflect claimant’s first day off work, December 6, 2009.  


ORDER

The first unnumbered paragraph in the Order at page 9 of the July 25, 2012 arbitration decision is modified by striking the words “November 8, 2009” and inserting in lieu thereof the words, “December 6, 2009.”

The remainder of the decision and orders are unchanged.

Defendants pay costs, including cost of the hearing transcript.
Signed and filed this 22st day of May, 2013.
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