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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

HOLLY M. WARD,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                       File No. 5021444
SPACEJOIST/ILLINOIS TOOL WORKS,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

ZURICH AMERICAN INS. CO.,
  :



  :    Head Note Nos.:  1108; 1402.40; 1402.60; 

Insurance Carrier,
  :

1403.10; 1802; 1803; 2501; 2701

Defendants.
  : 

2906; 3700
______________________________________________________________________

STATEMENT OF THE CASE

Holly Ward, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Spacejoist/Illinois Tool Works and its insurer, Zurich American Insurance Company, as a result of an injury she allegedly sustained on June 13, 2006 that allegedly arose out of and in the course of her employment.  This case was heard and fully submitted in Dubuque, Iowa, on October 1, 2008.  The evidence in this case consists of the testimony of claimant and Elizabeth Paisley and claimant's exhibits 1 through 16 and 18 and defendants' exhibits A through K.
Defendants objected to claimant's Exhibit 10, page 94, an email from Sally Kuhn, nurse case manager, for Broadspire, a Crawford Company, to Beverly Meyer, dated January 30, 2007.  Ms. Meyer's position is not readily apparent in the record but she appears to be a claims adjuster for Crawford Integrated Services or Broadspire.  Defendants’ objection was that the email was a privileged communication.  Defendants argue that the document was produced in anticipation of litigation and it constitutes Broadspire's work-product.  
It is noted that the email in question is dated January 30, 2007 and claimant's original notice and petition in the instant matter was not filed until March 5, 2008.  Under these facts, it cannot be said that the document was produced in anticipation of litigation.  It is also noted that claimant's Exhibit 10, pages 92-93 is a report from Ms. Kuhn to Ms. Meyer and defendants have not objected to that report.  The issue here, unlike the issue in the cases defendants cite in their post-hearing brief, is not whether the document is discoverable but whether the document is admissible.  Because claimant offers the exhibit, it appears defendants produced it during discovery.  Defendants cite no authority that a privilege would apply to the document in question.  By providing it through discovery, defendants may have waived the right to object to admission of the evidence.  See Exotica Botanicals v. Terra Intern., 612 N.W.2d 801, 807-808 (Iowa 2000).  For all these reasons, defendants’ objection, which they must prove they are entitled to, is overruled.  It should be noted that the results reached in this case would be the same whether the document was admitted into evidence or not.  

ISSUES


Whether the alleged injury is a cause of healing period disability for the periods June 13, 2006 through June 8, 2007, August 6, 2007 through August 20, 2007 and February 25, 2008 through March 24, 2008; 
The extent of claimant’s industrial disability; and


Whether claimant is entitled to alternate medical care at the University of Iowa Hospitals and Clinics Spinal Rehabilitation Clinic.

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:
Holly Ward, claimant, was born in 1979 making her 29 years old at the time of the evidentiary hearing.  (Claimant's Testimony)  She is a high school graduate and has attended a community college for a year to a year and one-half taking general classes and administrative assistant/office management type classes but has not earned a degree.  (Claimant's Testimony; Exhibit H, pages 3, 5; Ex. L, pp. 5-6; internal pp. 5-9 and Ex. M, p. 3)  She has had high grades in the college courses.  (Ex. L, p. 6, int. p. 9)  Claimant's work experience includes work as a night supervisor at a telemarketer company supervising 15-20 people, resident assistant, manager, nurse's aid, telephone sales representative, night trainer, manager at a gas station, phone supervisor, business manager at retail business, and bar owner.  (Claimant's Testimony; Ex. 15, pp. 122-123; Ex. H, p. 2 and Ex. L, pp. 6-7, int. pp. 11-17)  Her pay in these jobs was $8.00 to $9.50 per hour.  (Claimant's Testimony and Ex. L, p. 7, int. pp. 14-15)  Claimant was seen by Joseph Snyder, D.O., in October 2005 and March 2006 for obesity, weight gain and fatigue and prescribed medications.  (Ex. A, p. 1)  
Claimant began working for Spacejoist/Illinois Tool Works, defendant-employer (hereinafter Spacejoist) on June 5, 2006.  (Claimant's Testimony)  Spacejoist is in the business of building floor joists for offices and homes.  (Claimant's Testimony, and Ex. L, p. 9, int. p. 22)  Spacejoist has 20-40 employees.  (Claimant's Testimony)  Claimant's job at Spacejoist was a laborer earning approximately $8.50 per hour.  
(Claimant's Testimony and Ex. L, p. 9, int. p. 21)  Claimant's job required her to bend, squat and lift up to 50-60 pounds of lumber two inches by four inches up to 30 feet long.  (Claimant's Testimony and Ex. L, p. 9, int. pp. 22-23)  

On June 13, 2006, claimant sustained a stipulated injury when she and a coworker squatted to pick up some lumber and she experienced pain in the low back that radiated into her right leg.  (Claimant's Testimony and Ex. L, p. 9, int. pp. 23-24)  Claimant testified that she was injured after working three to four hours on June 13, 2006.  She left work to go to a chiropractor, returned to work but was still in pain and her supervisor sent her home.  (Claimant's Testimony)  An office note of Tri-State Occupational Health on June 13, 2006 states, "Cancelled per Mary Ann Hall @ Broadspire."  (Ex. 5, p. 62)  There is no evidence in the record regarding chiropractic care on June 13, 2006 other than a reference in Dr. Hughes’ independent medical examination.  (Ex. 13, p. 105)  

Claimant was seen by Dr. Snyder on June 19, 2006 for complaints of low back pain and he assessed her as having lumbar strain, started her on physical therapy, placed her on a 20 pound lifting restriction and prescribed medication.  (Ex. 2, p. 21)  A note in Dr. Snyder's records dated June 20, 2006 indicates that the physical therapist recommended claimant be off work for two weeks.  (Ex. 2, p. 21)  When Dr. Snyder saw claimant for a recheck on June 22, 2006 claimant reported worse back pain.  Dr. Snyder noted the physical therapist stated she was getting worse, he made an assessment of "LS" strain with some radicular symptoms, ordered an MRI, gave claimant medication and continued physical therapy.  (Ex. 2, p. 22)  The MRI was done on June 28, 2006.  (Ex. 3, p. 33)  At a recheck on June 29, 2006, Dr. Snyder noted the MRI showed a small central disc herniation at L5-S1, claimant would like to try light duty work and after checking with the physical therapist “they” recommended claimant work four hours a day with no sitting and no bending and a ten pound weight limit.  (Ex. 2, p. 22)  On July 10, 2006, Dr. Snyder treated claimant's complaints of drainage in the ear with medication.  (Ex. 2, p. 23)  Dr. Snyder saw claimant for a recheck of her back pain on July 13, 2006, noted she seemed to be doing better and she had been working four hours per day and increased her weight limit to 20 pounds and increased the work day to six hours per day.  (Ex. 2, p. 23)  
Claimant was seen at a hospital emergency room by Robert Tomas, M.D., on July 16, 2006 for a sudden onset of acute low back pain radiating into the right hip and right leg and was admitted for pain control through the use of narcotic medication.  (Ex. 4, pp. 52-53)  Dr. Tomas noted on July 17, 2006, claimant appeared to be in obvious acute distress.  (Ex. 4, p. 52)  Dr. Snyder saw claimant on July 18, 2006 and July 19, 2006 and he ordered an MRI.  (Ex. 4, pp. 55-56)  The MRI of the lumbar spine was done on July 19, 2006 and was interpreted to show a small central disk herniation at L5-S1 without significant change from June 28, 2006.  (Ex. 3, p. 34)  After reviewing the MRI results Dr. Snyder discharged claimant to her home on July 19, 2006, gave her oral medication and scheduled an epidural steroid injection.  (Ex. 4, p. 57)  On July 20, 2006, Timothy Miller, M.D., at the Finley Hospital Pain Clinic administered a lumbar epidural steroid injection.  (Ex. 6, p. 64 and Ex. D, p. 1)  When Dr. Tomas saw claimant on July 27, 2006, she reported her back pain had improved significantly but she was still having persistent pain and was probably unable to return to work and he made an assessment of back pain, discogenic in nature, continued medication and started physical therapy.  (Ex. 2, p. 24)  Also on July 27, 2006 claimant's supervisor noted she had not been working for the supervisor long enough for him to give her a job review.  (Ex. H, p. 6)  When Dr. Miller saw claimant on August 3, 2006 he did not think an epidural steroid injection was then necessary because claimant had no pain at that point.  (Ex. 6, p. 65 and Ex. D, p. 2)  Dr. Tomas re-evaluated claimant on August 4, 2006, noted her acute back pain was much improved or virtually resolved and released her to return to work with a 30‑pound lifting restriction.  (Ex. 2, p. 24)  On August 11, 2006, Dr. Snyder increased the lifting restriction to 50 pounds and continued physical therapy.  (Ex. 2, p. 25)  

When claimant returned to Dr. Snyder on August 15, 2006 she reported a recurrence of back pain and sciatica symptoms down her left leg after working the day before and he continued physical therapy, instituted "more strict work restrictions, but send her back tomorrow" and set her up for a second epidural steroid injection.  (Ex. 2, p. 25)  On August 17, 2006, Dr. Miller repeated a lumbar epidural steroid injection at L5-S1.  (Ex. 6, p. 66 and Ex. D, p. 3)  Dr. Snyder saw claimant on August 22, 2006, noted she had no relief from the second epidural steroid injection, continued physical therapy and light duty, prescribed "stronger" medication for pain (Lortab) and scheduled a third epidural steroid injection.  (Ex. 2, p. 26)  On August 24, 2006, a case worker for Spacejoist spoke with Dr. Snyder's nurse and the nurse advised that claimant should take the medication Ultram when going to work because the Lortab made her woozy.  (Ex. 2, p. 26)  On August 31, 2006, Dr. Miller administered a third lumbar epidural steroid injection.  (Ex. 6, p. 67 and Ex. D, p. 4)  Claimant reported to Dr. Snyder on September 1, 2006 she had continued back pain at work even though she was on light duty and he noted the epidural steroid injections had not provided much relief and referred her to Peggy Mulderig, M.D.  (Ex. 2, p. 27) 
Dr. Mulderig saw claimant on September 7, 2006, made an assessment of low back pain related to left SI joint, changed her medications, returned her to work with restrictions and referred her for physical therapy.  (Ex. 5, p. 58; Ex. B, pp. 1-2 and Ex. C, pp. 1-2)  Dr. Mulderig saw claimant for follow-up on September 14, 2006, she had had an adjustment by the physical therapist and basically was asymptomatic, made an assessment of low back pain related to the SI joint, resolved, released her to regular duty and released her to return as needed.  (Ex. 2, p. 59)  Also on September 14, 2006 Broadspire, the medical case manager company for claimant's workers' compensation claim, wrote Dr. Mulderig a letter asking if claimant was at maximum medical improvement and if she had a permanent impairment.  (Ex. B, p. 5)  Dr. Mulderig responded in a letter dated September 28, 2006 that claimant reached maximum medical improvement on September 14, 2006 and she had no permanent partial impairment due to the June 13, 2006 injury.  (Ex. B, p. 6)

Claimant returned to Dr. Mulderig on October 2, 2006 after experiencing an acute onset of pain at work that day and the doctor made an assessment of acute low back pain related to the SI joint, sent her back to physical therapy, and imposed work restrictions.  (Ex. 2, p. 59)  Dr. Mulderig saw claimant on October 9, 2006, noted she reportedly had increasing back pain and abdominal symptoms and referred her to Dr. Snyder for the abdominal symptoms and to Michael Chapman, M.D., for a second opinion.  (Ex. 5, p. 60)  Also on October 9, 2006, the physical therapist saw claimant, noted he was at a "standstill" with her, she no longer exhibited signs of SI dysfunction, gave her home exercises and temporarily discharged her to a home exercise program.  (Ex. C, p. 3)  Dr. Snyder saw claimant on October 10, 2006; made an assessment of left lower lumbar sacral pain, no obvious other etiology, that appeared to be similar to chronic pain she had had for the prior four months; and directed she have various tests relating to her suspected abdominal  symptoms.  (Ex. 2, p. 27)  Those test results were essentially normal.  (Ex. 2, p. 28)  Claimant began a two week physical therapy treatment for recurrent left sacroiliac dysfunction on October 16, 2006.  (Ex. B, pp. 3-4)  

Dr. Mulderig saw claimant for follow-up on October 17, 2006, noted claimant reported her pain was worse and she was not working because Spacejoist could not accommodate her work restrictions, noted the insurance adjuster had requested she be seen by Chad Abernathey, M.D., board certified neurosurgeon, and released her to return to work without restrictions.  (Ex. 5, pp. 61, 63)  On October 19, 2006, claimant called Dr. Snyder's office requesting medication for pain indicating she had been in the emergency room the night before and she was prescribed medication.  (Ex. 2, p. 28)  
Claimant was the subject of surveillance on October 23, 2006 and October 28, 2006.  (Ex. K, pp. 1-9)  Claimant was observed walking to a bar three blocks from her residence, sitting at a bar, eating at the bar and checking ID's at the bar.  (Ex. K, p. 1)  On October 27, 2006, due to lack of customer order volume and an excess of finished goods inventory the seven lowest senior people in production and claimant were laid off at Spacejoist and claimant was informed by Spacejoist that once she was "released from the doctor to come back to work, you too will be laid off."  (Ex. H, p. 7 and Ex. O, p. 3)  

Dr. Abernathey saw claimant on October 30, 2006, noted she presented with chronic low back pain and left sciatica, did not recommend aggressive neurosurgical treatment due to a paucity of clinical and radiographic findings and thought additional MRI studies were appropriate.  (Ex. 7, p. 77)  The MRI was done on November 10, 2006.  (Ex. 8, p. 81)  When Dr. Abernathey saw claimant on November 10, 2006, he noted an MRI of the lumbosacral spine showed a large left L5-S1 disc extrusion and he offered her surgery.  (Ex. 7, p. 78 and Ex. 10, p. 89)  On November 14, 2006, Spacejoist's workers' compensation insurer approved the surgery.  (Ex. 7, p. 78)  Dr. Snyder did a pre-operative consult on November 21, 2006 and noted claimant's medical history was "significant" for several things including tobacco use.  (Ex. 2, p. 28)

On November 28, 2006, Dr. Abernathey performed surgery consisting of left L5-S1 partial hemilaminectomy, diskectomy, microscope.  (Ex. 8, p. 82)  Dr. Abernathey's post-operative diagnosis was left S1 radiculopathy, left L5-S1 disk extrusion.  (Ex. 8, p. 82)  Claimant contacted Dr. Abernathey's office on December 1, 2006 and December 4, 2006 and stated pain medication was not helpful and each time she was given a prescription for different pain medication.  (Ex. 7, p. 78)  Also on December 4, 2006, claimant called Dr. Snyder's office inquiring whether workers' compensation would cover medication for depression and she was advised to check with Dr. Mulderig.  (Ex. 2, p. 28)  Dr. Abernathey saw claimant for follow-up on December 6, 2006 and noted she continued to demonstrate relief of her preoperative pain and was quite pleased with the surgical result and he gave her permission to begin physical therapy.  (Ex. 7, p. 78)  After claimant contacted Dr. Abernathey's office on December 14, 2006 requesting a refill of pain medication, she was given a prescription with no refill.  (Ex. 7, p. 78)  On January 17, 2007, claimant reported to Dr. Abernathey she did not think she could return to active employment and she had developed low back pain with radiation into the left lower extremity a week prior and he ordered an MRI.  (Ex. 7, p. 79)  Also on January 17, 2007, the case manager at Broadspire noted claimant reported she had had pain since a week after surgery, had been attending physical therapy and was "tired of not having a life of her own."  (Ex. 10, p. 91)  Also on January 17, 2007, claimant contacted Dr. Abernathey's office and her pain medication prescription was refilled.  
An MRI of the lumbar spine was done on January 24, 2007 and compared to the MRI on November 10, 2006.  (Ex. 8, pp. 83-84)  Also on January 24, 2007 after reviewing the MRI, Dr. Abernathey noted it demonstrated excellent post surgical result without significant neural compromise; did not recommend an aggressive neurosurgical stance due to a paucity of clinical and radiographic findings; favored conservative treatment; noted claimant asked him for medication for depression and he referred her to Dr. Snyder; and released her to return to work without restrictions.  (Ex. 7, p. 79 and Ex. E, p. 2)  Also on January 24, 2007 when claimant was released to return to work she was laid off because of the reduction in workforce.  (Ex. O, p. 3)  A nurse case manager for Broadspire, a Crawford Company, Sally Kuhn, noted in a report dated January 28, 2007 that claimant was unemployed, Dr. Abernathey had made verbal statements to both she and claimant, Ms. Kuhn was present in Dr. Abernathey's exam room with claimant and per Ms. Kuhn's assessment claimant needed an evaluation with a neurosurgery expert and/or evaluation at a reputable pain clinic.  (Ex. 10, pp. 92-93)  In an email to Beverly Meyer (apparently a claims adjuster) dated January 30, 2007 Ms. Kuhn noted, among other things, Dr. Abernathey had not physically examined claimant and did not know her clinical condition and she still had debilitating pain.  (Ex. 10, p. 94)  Also on January 30, 2007, claimant was discharged from physical therapy and the physical therapist noted she continued to have low back and left leg pain that was not responsive to exercises or rest.  (Ex. 9, p. 86)  In a letter dated January 30, 2007, Dr. Snyder responded to a letter from claimant's attorney that day that claimant had noted she was feeling depressed, was not sleeping well and was feeling poorly predominately due to her injury and frequent set backs and he offered her samples of medication but had no knowledge if the medication helped.  (Ex. 2, p. 31)  
On February 25, 2007, claimant reported to Dr. Snyder she experienced pain the prior day after pulling a folding table towards her and he prescribed narcotic medications, imposed restrictions of no repetitive bending, lifting or twisting of the back and directed her to a hospital emergency room.  (Ex. 3, p. 35; Ex. B, p. 7; and Ex. O, p. 2)  It appears claimant was given morphine at the emergency room on February 25, 2007.  (Ex. 3, pp. 35-36)  On February 26, 2007, Dr. Abernathey ordered an epidural steroid injection after being informed claimant went to the emergency room over the weekend.  (Ex. 10, p. 95)  Dr. Snyder saw claimant on March 1, 2007 and he prescribed medication for pain.  (Ex. A, p. 2, and Ex. D, p. 5)  On March 1, 2007, Dr. Miller administered an epidural steroid injection through the SI foramen.  (Ex. 6, p. 68 and Ex. 10, p. 97)  In a letter dated March 26, 2007 to, among others, defendants' attorney claimant's attorney asked that she get a second opinion.  (Ex. 18)  On April 12, 2007, Dr. Snyder refilled claimant's prescription for pain medication.  (Ex. 2, p. 29)  When claimant called Dr. Snyder's office on April 19, 2007 to report the pain medication was not controlling her pain she was offered other medication but declined when she was told she had gained 20 pounds the last time she used it.  (Ex. A, p. 3)

Claimant applied for Social Security Disability in March or April 2007 but benefits were denied.  (Claimant's Testimony and Ex. M, p. 4)  

Claimant presented to Dr. Miller on April 23, 2007 with persistent leg pain left worse than right and had had no improvement with the epidural steroid injection and he prescribed medication.  (Ex. 6, p. 69 and Ex. D, p. 6)  On May 7, 2007, claimant reported to Dr. Miller that she was unable to tolerate the medication and he recommended no further treatment and agreed with Dr. Abernathey that claimant was at maximum medical improvement.  (Ex. 6, p. 70 and Ex. D, p. 7)  
Claimant returned to Dr. Abernathey on June 8, 2007 for an impairment rating and he noted claimant continued "to demonstrate excellent relief of her pre-operative symptomatology with only modest residual low back pain and LE paresthia,"  rated her permanent impairment as seven percent of the body as a whole based on chronic pain, decreased range of motion of the lumbosacral spine, previous disc extrusion and subsequent surgery using the AMA Guides, considered her at maximum medical improvement and told her to contact him if she had further difficulty.  (Ex. 7, p. 80 and Ex. E, p. 1)  On August 6, 2007, claimant was seen at Mercy Medical Center - Dubuque Emergency Room, reported significant back pain after opening a clothes dryer door, was diagnosed as having an acute exacerbation of chronic lumbar back pain, was given “IM” (understood to be intramuscular) Morphine and told to follow-up with her orthopedic surgeon.  (Ex. 3, pp. 37-42)  On August 7, 2007, claimant was seen at the emergency room treatment center of the University of Iowa Hospitals and Clinics, with a chief complaint of back pain, it was noted she was unable to be seen by Dr. Abernathey at that time, she was assessed as having acute chronic back pain, given medication, discharged with pain medications and told to follow up with her primary care physician for further prescriptions.  (Ex. 11, pp. 98-102)  Claimant returned to Dr. Miller on August 13, 2007 with complaints of pain from back, buttocks, down her leg into her ankle and weaknesses but the examination showed good strength and he was "uncertain what this represents," thought there were "a lot of issues mixed up here", refilled her pain medication and thought an MRI was needed.  (Ex. 6, p. 71)  A lumbar MRI was done on September 18, 2007 as ordered by Dr. Miller.  (Ex. 8, p. 85)

Claimant was deposed on September 21, 2007.  (Ex. L, p. 4, int. p. 2)  She testified she had not seen a practitioner for depression for at least two months (Ex. L, p. 10, int. p. 27); she asked Dr. Miller to prescribe something other than Oxycodone for pain because it made her feel drunk and she could not concentrate in school and he gave her a Fentayal patch (Ex. L, p. 11, int. p. 32); her classes had started five weeks prior (Ex. L, p. 13, int. p. 37); and she was not seeking care for depression because she could not afford it and did not have health insurance.  (Ex. L, pp. 12-13, int. pp. 36-37)

Dr. Miller saw claimant on September 24, 2007 and reviewed the new MRI with her.  (Ex. 6, p. 72)  Dr. Miller wrote in his September 24, 2007 office note:

I really do not have an explanation for her symptoms.  Quite frankly, I question them.  She is so comfortable sitting in front of us.  She has bad posture and sits there in a chair without any difficulty.  I really cannot explain why she is complaining of the symptoms she has.  It was here [sic] opinion she would like to get a second opinion and move on to someone else taking care of her.  What we will do is probably give her one more month of Duragesic and then my thought is we will probably step out of the way with this case and let her move on to further evaluation. 
(Ex. 6, p. 72)


Defendants referred claimant to Charles Wadle, D.O., board certified in psychiatry, addictions and quality assurance, for an independent medical examination regarding her "purported mental condition."  (Ex. F, p. 1)  Dr. Wadle saw claimant on October 26, 2007, reviewed medical records, took her history, did a mental status examination, had her complete the Minnesota Multiphasic Personality Inventory and prepared a report dated October 26, 2007.  (Ex. F, pp. 1-6)  Dr. Wadle noted there was no objective basis for claimant having a mental health condition and opined that she had no diagnosable psychiatric or mental health condition; further treatment, causal relationship to the June 13, 2006 injury, maximum medical improvement were not applicable; there was no permanent impairment; medical records "implicate" malingering and/or symptoms magnification/exaggeration with regard to her; and she had traits consistent with personality disorders which include antisocial personality.  (Ex. F, pp. 5-6)  


Claimant's attorney referred her to Thomas Hughes, M.D., board certified in preventative medicine in aerospace medicine and as an independent medical examiner, for an independent medical examination.  (Ex. 13, pp. 104 and 115)  Dr. Hughes saw claimant on October 30, 2007, reviewed medical records, had her complete a questionnaire, conducted a physical examination of her and prepared a report dated November 15, 2007.  (Ex. 13, pp. 104-114)  Dr. Hughes noted: he thought claimant did have somewhat of a resentful attitude in that she did not think she had been provided competent care; on physical examination all of her physical movements were moderately subnormal but not otherwise specifically dysfunctional, or suggest evidence of radiculopathy; and this was "really somewhat of a difficult case in several respects."  (Ex. 13, pp. 109-111)  Dr. Hughes rated claimant's permanent impairment as 11 percent of the whole person using the AMA Guides based on a herniated disc with the lack of objective evidence of radiculopathy or a nerve root entrapment syndrome; thought claimant needed pain modifying medications; thought she was at maximum medical improvement; and recommended restrictions as follows: 

I certainly do not think that Ms. Ward is going to be capable of sustained standing and walking activity more than 10 to 15 minutes out of every hour.  I think she is not likely to be able to lift and carry more than 20 pounds and that lifting would be between knee and chest level and that would be on an infrequent basis.  On an occasional basis, she might be able to handle 10 pounds in those previously described ranges.  She would not be well-suited to perform work activities requiring operating equipment over irregular surfaces.  She would not tolerate operating equipment with frequent directional reversals.  She would not likely tolerate substantial prolonged immobilization as well as exposure to significant whole body vibration.  

(Ex. 13, pp. 111-114)


In a letter dated November 6, 2007, to claimant's attorney Tim Wedeward, psychiatric ARNP, wrote that he first met claimant on April 3, 2007 on referral from her family doctor; diagnosed her as having major depressive disorder, single episode, moderate severity and panic without agoraphobia; he started her medication was changed after she could not tolerate the original medication; he was unable to comment on how she had progressed because she had been inconsistent in attending follow up visits; and "given that [she] had no previous episodes of depression and the current episode started several months post the work injury, it is my professional opinion that there is a high likely hood [sic] the depression [she] is experiencing may be a result of the injury she incurred at work."  (Ex. 12, p. 103)  It is understood that the acronym ARNP stands for advanced registered nurse practitioner.  


On or about November 12, 2007, claimant began working full-time, 9:00 a.m. to 5:30 p.m., five days a week at American Customer Care, as a customer care representative handling inbound telephone calls.  (Ex. I, pp. 1-5)  Her rate of pay in this job was $8.00 or $8.25 per hour.  (Ex. I, p. 3 and Ex. N, p. 3)  For the weeks November 11, 2007 through February 23, 2008 claimant worked from 15 to 64 hours per week and worked 33.75 hours or more per week all but two of those weeks.  (Ex. I, pp. 6-20) 

On February 25, 2008, claimant returned to Dr. Miller complaining of pain worsening in the prior two weeks and he wanted to confer with her case manager to see what involvement he would have at that point.  (Ex. 6, p. 73)  Also on February 25, 2008, claimant was seen at the Mercy Medical Center Emergency Room and reported terrible back pain the prior two weeks, she had not had narcotics since November and she had seen Dr. Miller that day and he did not know what to do with her.  (Ex. 3, pp. 43-44)  The emergency room doctor started medication and told her to follow-up with Dr. Snyder.  (Ex. 3, p. 43)  On March 1, 2008, claimant had an MRI of the lumbar spine ordered by a hospital doctor.  (Ex. 3, p. 49)  Claimant was admitted to the Mercy Medical Center hospital on or about March 2, 2008.  (Ex. 3, pp. 45-48 and Ex. G, p. 1)  On March 2, 2008, a hospital doctor continued physical therapy, medications and referred her to Michael Chapman, M.D., to be seen at his convenience.  (Ex. G, p. 1)  Dr. Chapman saw claimant on March 3, 2008; formed an impression of intractable back pain with some leg pain, mostly on the left, occasionally on the right; tried medications for inflammation to "help calm things down," and noted if things remained the same with chronic, recurring back pain she might have to have either a disc fusion or disc replacement.  (Ex. 3, p. 50)  Claimant was discharged from the hospital on March 4, 2008.  (Ex. 3, pp. 45-58)  On March 6, 2008, Dr. Snyder completed a form that stated claimant was unable to work from February 27, 2008 to March 12, 2008, was released to return to work on March 13, 2008 and was scheduled to see Dr. Chapman on March 12, 2008.  (Ex. 2, p. 32)  


Dr. Chapman saw claimant on March 12, 2008, examined her, concluded there was not a surgical solution to her problem, recommended low impact exercises and weight loss, took her off work for an indefinite period of time, released her from his care and wrote: 

As far as causality, it is difficult to say if her current problem is related to her original work injury.  She gives a history of having had terrible pain and then had a surgery, which did not help, but gradually things calmed down and she was doing reasonably well for several weeks and then had new onset of pain.  This new onset of her pain was without any antecedent event.  Therefore, this new onset of pain can simply be due to the progression of her degenerative disease.

(Ex. 14, pp. 118-119)


Claimant returned to work at American Customer Care at the end of March 2008 working a split shift of four hours in the morning and four hours in the afternoon.  (Claimant's Testimony)  Because claimant seeks healing period benefits from February 25, 2008 to March 24, 2008 it will be assumed she returned to work on March 25, 2008.  She worked the split shift for one month and then worked full-time without the split shift.  (Claimant's Testimony)


Claimant returned to see Dr. Miller on May 1, 2008 and he noted the MRI done on March 1, 2008 was very similar to what was done previously, her complaints and his findings were the same as previously, she had a "failed back with persistent back over leg pain without substantial motor or sensory deficit," he recommended medication management and noted it was not unanticipated that there would be some exacerbations of back pain.  (Ex. 6, p. 74)  Dr. Miller saw claimant again on June 16, 2008, noted she was trying to wean off the Duragesic to reduce constipation, noted she rated her pain level as a 10 but sat "comfortably in the chair, leaning back with her legs crossed suggesting limited physical response to discomfort," and suggested over-the-counter medication for the opiate-related constipation.  (Ex. 6, p. 75)


Claimant quit working at American Customer Care in June 2008.  (Claimant’s Testimony)  On June 24, 2008, claimant applied for a job as a team leader in the café at Sam’s Club indicating she could work full-time either with or without reasonable accommodation.  (Claimant’s Testimony; Ex. J, pp. 1-6, 9-10)  Claimant was hired on or about July 15, 2008 at a pay of $10.90 per hour working a minimum of 40 hours a week, 8 hours a day.  (Claimant’s Testimony; Ex. T; Ex. J, pp. 5, 9, 11, and Ex. N, p.3)  

Claimant was evaluated by Dr. Abernathey on July 2, 2008 and he noted she presented with chronic low back pain, he did not recommend an aggressive neurosurgical stance due to a paucity of clinical and radiographic findings and he favored conservative management.  (Ex. E, p. 1)  After speaking with Dr. Abernathey on July 25, 2008 defendants’ attorney wrote him a letter dated July 28, 2008 in which the attorney wrote the doctor’s opinions.  (Ex. E, pp. 3-4)  On August 1, 2008, Dr. Abernathey signed that he agreed with the opinions that claimant’s back condition still did not warrant more than a 7 percent whole body impairment under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, resulting from the June 13, 2006 work injury; that she was still released to full-duty work without any permanent restrictions relating to her back condition; and he did not recommend surgical intervention due to the paucity of clinical and radiographic findings because of the “recent” MRI study.  (Ex. E, p. 4)  

In early August 2008, claimant and the Sam’s Club facility manager agreed that her work hours would be between 8:00 a.m. and 9:00 p.m. for a minimum of 38 hours per week, 8 hours daily.  (Ex. J, p. 7)


On August 25, 2008, claimant reported exacerbation of back and leg discomfort to Dr. Miller and he increased the Duragesic medication.  (Ex. 6, p. 76)  


Claimant has incurred medical expenses for treatment of her low back some of which have not been paid or only partially paid.  (Claimant’s Testimony, Ex. 1, pp. 1-20 and Ex. 16, pp. 124-154)  


Claimant testified to the following at the evidentiary hearing (October 1, 2008).  She still has pain every day that waxes and wanes.  She got depressed from the pain, not being able to pay her bills when she was not working and was “living on the floor” to relieve pain.  Her depression got better when she got a job, was able to stop taking the medication for depression and now is through the depression “for the most part.”  When Dr. Abernathey referred her to get the MRI in September 2007, she got sick during the MRI and needed treatment.  She left work on February 28, 2008 and was transported to the hospital emergency room by ambulance, went home and returned the next day in an ambulance.  The emergency room doctors told her she was drug seeking.  She disagreed with Dr. Abernathey that she had relief from pain following the surgery by him.  She has lost weight, five pants sizes since the beginning of last summer and her symptoms are better since loosing the weight.  At American Customer Care she was on the telephone all day and could alternate between sitting and standing.  She continues to work at the Sam’s Club café where she waits on customers, makes pizzas, mostly stands at work, lifts up to 30-40 pounds with help on certain days and missed three days of work in August 2008 after attempting to vacuum.  She cannot play pool, go canoeing, go tubing, play darts, or sports, bend, stoop, or drive distances.  She wants alternate medical care because she is in pain every day.  (Claimant’s Testimony)

The undersigned observed that claimant sat cross-legged during her testimony without apparent difficulty.  
CONCLUSIONS OF LAW

The first issue that must be resolved is whether the alleged injury is a cause of healing period disability benefits for the periods June 13, 2006 through June 8, 2007, August 6, 2007 through August 20, 2007 and February 25, 2008 through March 24, 2008. 
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Claimant was injured on June 13, 2006.  Pursuant to Iowa Code section 85.34(1) healing period begins on the day after the injury.  Claimant’s healing period commenced on June 14, 2006.  The parties apparently agree that claimant is entitled to healing period benefits until January 24, 2007 when Dr. Abernathey released claimant to return to work without restrictions.  It is noted in Dr. Mulderig’s September 28, 2006 opinion that claimant reached maximum medical improvement on September 14, 2006 and had no permanent impairment proved to be pre-mature because claimant later had surgery and she (Dr. Mulderig) imposed work restrictions on October 2, 2006.  Although claimant was released to return to work on January 24, 2007 she was laid off at that point because of a general layoff at Spacejoist.  Claimant did not return to work on January 24, 2007 and did not work again until November 12, 2007.  Dr. Abernathey’s release to return to work on January 24, 2007 without restrictions may be suspect given claimant’s continuing complaints and her disagreement with Dr. Abernathey regarding the success , or lack thereof, from the surgery.  By May 7, 2007, both Dr. Abernathey and Dr. Miller agreed claimant was at maximum medical improvement.  Claimant’s complaints and treatment after May 7, 2007 certainly suggest that she was at maximum medical improvement by that date.  The most reliable date for the end of claimant’s healing period is May 7, 2007.  Claimant has failed to prove she is entitled to healing period benefits for any period she seeks after, May 7, 2007.  Once it is anticipated that further significant improvement is not anticipated, all temporary benefits from a single injury are finally terminated.  See Ellingson v. Fleetguard, Inc., 599 N.W.2d 440, 447 (Iowa 1999).  Accordingly, claimant’s period of permanent partial disability commences on May 8, 2007.  

The next issue to be resolved is the extent of claimant’s industrial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 29 years old at the time of the evidentiary hearing.  She is a high school graduate.  She has attended a community college for a year to a year and one-half earning high grades, but no degree.  Her work history prior to working at Spacejoist would be generally categorized as unskilled, light-duty work earning $8.00 to $9.50 per hour.  She earned $8.50 per hour at Spacejoist.  She injured her low back and initially was treated conservatively.  Dr. Abernathey performed surgery consisting of a left L5-S1 partial hemilaminectomy, diskectomy, microscope.  Claimant’s pain symptoms have waxed and waned and have been treated conservatively with medication since Dr. Abernathey’s surgery.  Dr. Miller anticipates claimant will have exacerbations of back pain.  She has permanent impairment ratings of the body as a whole of 7 percent (Dr. Abernathey) and 11 percent (Dr. Hughes).  Dr. Abernathey thought claimant had no work restrictions.  Dr. Hughes suggested work restrictions discussed above but his recommendations do not appear to be particularly reliable because claimant has performed two jobs without apparent difficulties that would appear to exceed his restrictions.  Spacejoist did not offer claimant employment because she had been laid off.  Since being laid off, claimant has worked two full-time jobs earning $8.25 and $10.90 per hour which was about the same rate of pay and more than she earned at Spacejoist.  Claimant does have ongoing, periodic episodes of acute pain but several doctors, the emergency room doctors in March 2008, Dr. Hughes, Dr. Miller and Dr. Wadle question her complaints.  Claimant’s depression is, at this point, resolved.  When all relevant factors are considered, claimant has a 30 percent industrial disability/loss of earning capacity as a result of the June 13, 2006 injury.  This conclusion entitles claimant to 150 weeks of permanent partial disability benefits.  (30 percent times 500 weeks)
The next issue to be resolved is whether there is a causal connection between the alleged injury and treatment on February 25, 2007 and September 18, 2007 and treatment for a psychological condition.  The law regarding burden of proof and causal connection cited above is applicable but will not be repeated.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Claimant sustained a stipulated injury to her low back.  The medical evidence clearly indicates that her symptoms have waxed and waned.  Dr. Miller has indicated that he anticipates claimant will have exacerbations of pain.  On February 25, 2007, claimant experienced pain after performing what appears to be a simple task of pulling a folding table towards her.  That simple task is not sufficient to break the chain of causation particularly in light of the facts that claimant’s symptoms have waxed and waned.  Defendants are liable for the treatment on February 25, 2007.  On September 18, 2007, Dr. Miller, an authorized treating doctor, ordered an MRI.  Claimant testified that she became ill because of the MRI testing and had treatment for the illness symptoms.  That testimony is uncontradicted and the treatment in question certainly appears to be consistent with claimant’s testimony she was ill.  Clearly, there is a temporal relationship between the MRI and the treatment in question.  Defendants are liable for the treatment on September 18, 2007 in question.  

Only three opinions are offered regarding claimant’s psychological condition.  Dr. Wadle opined there was no objective basis for claimant having a mental health condition.  Dr. Hughes did not find any specific evidence of depression.  Mr. Wedeward, ARNP, opined that claimant’s depression “may” be a result of the work injury.  In order to meet her burden of proving causal connection, claimant must prove that the work injury was the probable not merely a possible cause of the depression.  She has failed to meet her burden of proof.  The mere temporal relationship without an expert opinion of probable cause does not satisfy claimant’s burden of proof.  Claimant has failed to prove that defendants are liable for treatment of her depression. 

The next issue to be resolved is whether defendants are liable for claimant’s emergency room treatment in February and March 2008.  The law regarding burden of proof causal connection and Iowa Code section 85.27 cited above is applicable but will not be repeated.  Dr. Chapman offers the only opinion relative to causal connection on this treatment and he found it difficult to say if her problem then related to her original work injury and thought the new onset of pain was simply due to the progression of her degenerative disease.  Although as discussed above, claimant’s symptoms wax and wane, Dr. Chapman has opined that the symptoms in February and March 2008 were due to the progression of claimant’s degenerative disease.  Claimant cannot meet her burden of proof for this treatment given Dr. Chapman’s opinion.  Defendants are not liable for claimant’s emergency room treatment in February and March 2008.  
The last issue to be resolved is whether claimant is entitled to alternate medical care at the University of Iowa Hospitals and Clinics Spinal Rehabilitation Clinic. 

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

Alternate care included alternate physicians when there is a breakdown in a physician/patient relationship.  Seibert v. State of Iowa, File No. 938579 (September 14, 1994); Nueone v. John Morrell & Co., File No. 1022976 (January 27, 1994); Williams v. High Rise Const., File No. 1025415 (February 24, 1993); Wallech v. FDL, File No. 1020245 (September 3, 1992) (aff’d Dist Ct June 21, 1993).

“Determining what care is reasonable under the statute is a question of fact.”  Long, 528 N.W.2d 122, 123 (Iowa 1995).

In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433, 437 (Iowa 1997), the supreme court held that “when evidence is presented to the commissioner that the employer-authorized medical care has not been effective and that such care is ‘inferior or less extensive’ than other available care requested by the employee, . . . the commissioner is justified by section 85.27 to order the alternate care.”

Offering no care is the same as offering no care reasonably suited to treat the injury.  Reynolds, 562 N.W.2d 433, 436 (Iowa 1997).

No medical care provider has suggested that claimant be treated at the University of Iowa Hospitals and Clinics as she requests.  Defendants have offered treatment and continue to provide her treatment by Dr. Miller in May and June 2008 and his recommendation of medication management.  There is no evidence that the treatment claimant requests would be more effective than what she is currently receiving.  Claimant has not proved she is entitled to alternate medical care at the University of Iowa Hospitals and Clinics Spinal Rehabilitation Clinic. 
ORDER

THEREFORE, it is ordered:

That defendants are to pay unto claimant healing period benefits from June 14, 2006 through May 7, 2007 at a rate of two hundred twenty-one and 29/100 dollars ($221.29) per week.  
That defendants are to pay unto claimant one hundred fifty (150) weeks of permanent partial disability benefits at the rate of two hundred twenty-one and 29/100 dollars ($221.29) per week from May 8, 2007.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendants shall pay for claimant’s medical expenses given in exhibits 1 and 16 except for treatment by Mr. Wedeward and medications he prescribed and the emergency room treatment in February and March 2008. 

That claimant’s request for alternate medical care is denied.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this __11th ____ day of February, 2009.

   ________________________
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17 IF  = 18 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876 4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


