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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

LINDA WORRALL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                    File No. 5037142

NORDSTROM OIL,
  :



  :                 A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

EMC INSURANCE CO.,
  :



  :       Head Note Nos.: 1803; 1803.1; 


Insurance Carrier,
  :                                   3200



  :

and

  :



  :

SECOND INJURY FUND OF IOWA,
  :



  :


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE


Claimant, Linda Worrall, filed a petition in arbitration seeking workers’ compensation benefits from Nordstrom Oil, employer, EMC Insurance Companies, insurer, and the Second Injury Fund of Iowa (Fund) all as defendants.  For simplicity Nordstrom Oil and insurance carrier EMC Insurance Companies will be referred to as Employer.  This case was heard in Des Moines, Iowa, on October 10, 2012, and fully submitted on November 11, 2012.  The record in this case consists of claimant’s exhibits 1 through 12 and defendants’ exhibits A through D.  The Second Injury Fund of Iowa did not submit any additional exhibits.  Administrative notice was taken of the alternate medical care file in this case.  Claimant testified at the hearing.  All parties submitted briefs. 

ISSUES

1. Whether the alleged injury on March 4, 2004 is a cause of permanent  disability and, if so;

2. The extent of claimant’s scheduled member as to the Employer;
3. Whether claimant is entitled to Second Injury Fund benefits and, if so, the amount of benefits; and
4. The Fund’s credit.


The stipulations contained in the hearing report are incorporated by reference.  All the parties agree claimant suffered an injury on March 4, 2004 that arose out of and in the course of her employment.  The parties agree the March 4, 2004 injury has caused a right lower extremity injury for the Employer and an industrial disability for the Fund.  (Transcript, page 5)  The Employer and claimant agreed that any permanent partial benefits awarded would commence on March 31, 2011, and the Employer is entitled to a credit of four weeks of compensation.  The Fund and claimant agreed that the Fund is entitled to a credit of 30.8 weeks for claimant’s first qualifying injury.

FINDINGS OF FACT


The undersigned deputy workers’ compensation commissioner, having heard the testimony and considered the evidence in the record, finds:

Linda Worrall, claimant, was 49 years old at the time of the hearing.  Claimant graduated high school.  She took two bookkeeping classes through a community college.  Claimant obtained a certificate for medical transcription from Hamilton College in 1998 or 1999.  Claimant has not worked as a medical transcriptionist. 


Claimant’s work history is detailed in Exhibit 9, Exhibit 8, p. 98 and Exhibit 10, p. 112.  Claimant worked delivering newspapers, cleaned offices and bathrooms at the University of Iowa, and worked as a manager for McDonalds.  (Ex. 9, p. 109)  Claimant testified she did not believe she could perform any of her past work.  (Tr., pp. 35-37) 


Claimant began her work for Nordstrom Oil in September 2002.  Claimant worked at a Handi Mart convenience store as an employee for Nordstrom Oil.  The Handi Mart was sold and is now operated as a Casey’s General Store.  On the date of her injury claimant was working as an assistant manager for Handi Mart.  As an assistant manager claimant worked 40-45 hours per week.  Claimant testified her job duties included stocking, bringing dishes back to the dishwasher, seating customers. The job required her to be on her feet all day.  (Tr., p. 13)  Claimant testified she cannot perform a number of duties required listed in the job description for her current employment.  (Tr., pp. 28, 29)


On March 4, 2004, claimant was carrying a carton of napkins at work and injured her right ankle and foot.  The Employer accepted the injury as a work injury and provided medical care.  Claimant’s first surgery was on June 1, 2005.  Charles Saltzman, M.D., performed an excisional biopsy of the right tarsi region.  The operating findings appeared to be a ganglion-type cyst in the sinus tarsi.  (Ex. 1, p. 14)


Claimant testified she continued to have pain after her surgery.  John Femino, M.D., performed a neuroplasty of right superficial peroneal nerve with revision of scar to surgically release an entrapped nerve on November 14, 2008.  (Ex. 1, p. 23)  Claimant had a third surgery on her right foot on December 8, 2010.  Dr. Femino performed a “1. Superficial peroneal neuroplasty with transection, placement of neural tube, and burrow into lateral compartment musculature.  2. Release of lateral compartment.”  (Ex. 1, p. 29)  Dr. Femino’s postoperative diagnosis was: 

1. Leg pain.

2. Chronic scaring of superficial peroneal nerve.

3. Tight lateral compartment fascia.

(Ex. 1, p. 29)  

On February 3, 2011, Dr. Femino’s examination of the claimant showed:


Right lower extremity show hyperesthetic pain located anterolaterally over the sinus tarsi.  Minimal palpation elicits the pain.

. . . .


At this point, we feel this may be due to the sympathetic nerve cascade as the somatic nerve supply in this region has been resected.  We feel at this point she has reached her maximum medical improvement level, and she should have final evaluation done by Dr. Chen. . . .


We do not feel that further surgical intervention would be helpful or beneficial to the patient.
(Ex. 1, p. 34)  Dr. Femino recommended the claimant have a final examination with someone with expertise in chronic musculoskeletal pain management.  (Ex. B, p. 1)


On March 2, 2011, Joseph Chen, M.D., examined the claimant.  Dr. Chen’s diagnosis was “Chronic foot pain.”  (Ex. 1, p. 37; Ex. B, p. 4)  Dr. Chen referred claimant to a pain psychologist.  Dr. Chen noted prognosis was uncertain.  (Ex. 1, p. 38; Ex. B, p. 5)  Claimant was seen for two appointments by a psychologist.  (Ex. B, pp. 7-9)  On March 30, 2011, Dr. Chen placed the claimant at maximum medical improvement.  He recommended claimant’s employer allow her to sit and stand and to remove her right shoe as needed due to her ongoing foot pain.  (Ex. B, p. 13)


On December 7, 2011, Vincent Mandracchi, DPM, examined claimant.  His assessment was:
1. Neuropathy right leg and foot as a result of previous trauma sustained to [sic] 3/3/04

2. Probable nerve entrapment at distal end of previous surgical neurectomy right anterior leg

3. High index of suspicion for neuroma formation third and fourth interspaces right foot.

(Ex. 5, p. 50)  Dr. Mandracchia stated claimant was unable to work at that time.  Dr. Mandracchia performed an injection in claimant’s foot.  (Ex. 5, p. 51)  On December 14, 2011, Denise Mandi, DPM, saw the claimant.  Dr. Mandi’s assessment was:

215.3 Benign neoplasm of soft tissues of lower limb (Right)

278.01 Morbid obesity

355.6 Morton’s metataraslgia (Neuroma third and fourth interspaces right)

Latrogenic neuropathy (Lateral right leg)

Post-traumatic neuropathy (Anterior medial and dorsomedial leg and foot on the right)

(Ex. A, p. 2)  Dr. Mandi prescribed an AFO (ankle foot orthosis) for her right foot instability on March 19, 2012.  (Ex. 5, p. 55)  Dr. Mandi answered questions posed in an April 18, 2012 letter from the insurance carrier.  (Ex. A, p. 16)  Dr. Mandi’s diagnosis of the right foot was, “Sinus tarsitis, peroneal tendonitis, possible nerve entrapment right.” (Ex. A, p. 16)  Dr. Mandi noted claimant was not able to work at that time and it was unknown if claimant was at MMI.  (Ex. A, p. 16)  The last record of the claimant seeing Dr. Mandi is July 26, 2012.  (Ex. 5, pp. 57-61)  Dr. Mandi noted the claimant’s AFO was beneficial.  Dr. Mandi noted excessive pain behavior.  She instructed claimant to discontinue the use of her crutch and return to weight bearing with her AFO.  Dr. Mandi returned claimant to work as of July 27, 2012, with the restrictions of, “Must be able to sit & remove her right shoe as needed.”  (Ex. 5, p. 61)  On August 29, 2012, Dr. Mandi responded to questions prepared by claimant’s counsel.  Dr. Mandi agreed that the claimant’s diagnosis was “chronic right foot pain, post-traumatic neuropathy of the right foot and leg, ankle instability, and peroneal tendinitis.”  (Ex. 5, p. 62)  Dr. Mandi wrote that the above medical condition was related to claimant’s work injury and that claimant was at MMI as of July 26, 2012.  She agreed that claimant had restrictions to limit walking and standing to an occasional basis, avoid walking on uneven ground, must be able to sit and remove right shoe as needed, and sedentary work only.  (Ex. 5, pp. 62, 63)  Dr. Mandi’s deposition is Exhibit C.  Dr. Mandi testified she found claimant’s range of motion in her right foot to be normal during all of her examinations of the claimant. (Ex. C, p. 9)  Dr. Mandi’s opinion was the claimant had no permanent loss of range of motion in accordance with the AMA Guides.  (Ex. C, pp. 12, 26)  Dr. Mandi did not find any deficit with the motor nerve and did not believe the claimant should have an impairment rating for a motor nerve deficit.  (Ex. C, p. 14)  Dr. Mandi testified claimant has a five percent lower extremity rating due to sensory loss and five percent lower extremity rating due to dysesthesia.  (Ex. C, p. 18) 


On August 7, 2012, Joyce Stoken, D.O., performed an independent medical examination.  (Ex. 7, pp. 75-91)  Her impressions were as follows:

1. History of left clubfoot (congenital defect).
2. Status post left anterior tibial transfer to the third cuneiform on 7/14/71 done by Dr. Edward Spencer.  Postoperative diagnosis is recurrent clubfoot on the left.

3. Status post work injury on 3/04/04 with right peroneal nerve injury.
4. Status post excisional biopsy of the right sinus tarsi region on 6/01/05 done by Dr. Charles Saltzman.  Postoperative diagnosis is right foot pain; cyst in the right foot.

5. Status post right digital nerve blocks and incision injection on 1/04/07 done by Dr. Douglas Sedlacek.  Postoperative diagnosis is status post cyst removal of tarsal tunnel on the right, now with neuropathic pain syndrome of her right foot.

6. Status post neuroplasty of the right superficial peroneal nerve with revision of scar; general anesthesia with a popliteal and saphenous block for postoperative pain relief on 11/14/08 done by Dr. John Femino.  Postoperative diagnosis is right leg superficial peroneal nerve entrapment at the site of a previous dorsolateral foot and ankle incision.
7. Status post right subtalar ankle fluoroscopically-guided anesthetic injection on 5/18/10 done by Dr. El-Khoury.  Postprocedure diagnosis is right foot pain.

8. Status post nervous system: internal neurolysis by dissection, with or without microdissection; tibia, fibula, ankle area: decompression of fasciotomy, leg; anterior and/or lateral compartments only, with debridement of nonviable muscle nerves on 12/08/10 done by Dr. John Femino.  Postoperative diagnosis is peripheral neuropathy; leg pain.

9. Chronic pain of the right foot.

(Ex. 7, p. 88)  Dr. Stoken found claimant had a 5 percent impairment for claimant’s left lower extremity and a 42 percent right lower extremity impairment.  (Ex. 7, p. 89)

Claimant testified that her foot became numb after this third surgery.  (Tr., p. 19) Claimant testified that she received care from Dr. Chen.  Dr. Chen told her that she should sit, stand and remove her right shoe as needed and that she had a zero impairment rating.  (Tr., p. 21)  Based upon the restrictions of Dr. Chen, claimant was working three hours a week for her employer.  Claimant testified that after working three hours her foot swells, hurts and burns.  (Tr., p. 22)  Claimant testified she normally works three hours a week guaranteed, however when there is a staffing shortage, she will occasionally work more hours.  (Tr., pp. 27, 29)  Claimant testified Dr. Chen told her range of motion was normal and her impairment rating was zero.  (Tr., p. 46)  Claimant testified she has had no further treatment from Denise Mandi, DPM, since she released her to return to work with restrictions in July 2012.  (Tr., p. 50)


Claimant was born with a left clubfoot.  She had a surgery repair of the left foot in 1971 and June 1999.  (Ex. 7, p. 86)  Claimant testified that she has burning and swelling in her left foot.  (Tr., p. 30)


Claimant has submitted records of her job search.  Most of her job search occurred in August of 2012 and involved applying for positions at the outlet mall in Williamsburg, Iowa.  (Ex. 11, pp.118-120)  Claimant testified she did not accept a job at Motel 6 as the job paid $8.75 per hour.  Claimant was told that to work for Berg Insurance she would need to obtain a license.  Claimant made no inquiry as to the requirements to obtain an insurance license.  (Tr., pp. 53, 54)  Claimant testified she is not able to go up and down stairs in her home to do laundry; she had difficulty vacuuming and standing to do dishes.  (Tr., pp. 42, 43)


Claimant underwent an FCE in August 2012, by Mark Blankespoor, a physical therapist.  Mr. Blankespoor found claimant capable of only performing at the sedentary physical demand level with noted deficits in lifting/carrying, positional tasks, pushing/pulling and stair/step ladder climbing.  He noted significant abilities in sitting tolerance, bilateral upper extremity grip and pinch strength and bilateral upper extremity coordination.  (Ex. 6, pp. 65, 66)


Phil Davis, MS, performed a vocational assessment of the claimant.  He reviewed the claimant’s past educational and vocational history as well as restrictions and limitations that have been assigned to the claimant by various practitioners.  Mr. Davis concluded claimant had a lost 90 percent access to her current ability to obtain gainful, competitive employment.  (Ex. 8, p. 103) 

CONCLUSIONS OF LAW


Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994). 


The claimant has proven by a preponderance of the evidence she has suffered a permanent impairment to her right lower extremity because of her work injury in 2004.  The claimant has undergone a number of surgeries and injections in the right foot and ankle.  She wears an AFO.  Claimant has permanent restrictions that limit her standing.  She needs to be able remove her right shoe.  While there is some dispute as to whether she has an AMA Guides rating to loss of motion, claimant has impairment to her lower extremity.  Dr. Mandi found claimant had a five percent lower extremity rating due to sensory loss and five percent lower extremity rating due to dysesthesia.  I find claimant has the following restrictions that she must limit walking and standing to an occasional basis, avoid walking on uneven ground, must be able to sit and remove right shoe as needed and sedentary work only.  The claimant has significant functional limitations with her right lower extremity.  These functional limitations exceed the AMA ratings.  The claimant has significant pain when she is on her right foot on a regular basis beyond three hours a day.  Functionally she is unable to use her right lower extremity in a normal manner.  I find that claimant has a loss of functional ability of 60 percent to her right lower extremity.  This entitles claimant to 132 weeks of permanent partial benefits from the Employer (220 x 60% = 132).


Iowa Code section 85.64 governs Second Injury Fund liability.  Before liability of the Fund is triggered, three requirements must be met.  First, the employee must have lost or lost the use of a hand, arm, foot, leg, or eye.  Second, the employee must sustain a loss or loss of use of another specified member or organ through a compensable injury.  Third, permanent disability must exist as to both the initial injury and the second injury.  


The Second Injury Fund Act exists to encourage the hiring of handicapped persons by making a current employer responsible only for the amount of disability related to an injury occurring while that employer employed the handicapped individual as if the individual had had no preexisting disability.  See Anderson v. Second Injury Fund, 262 N.W.2d 789 (Iowa 1978); Iowa Practice, Workers’ Compensation, Lawyer and Higgs, section 17-1 (2006).


The claimant’s clubfoot is a qualifying first injury and her injury to her right foot is a qualifying second injury for Fund liability purposes.


The Fund is responsible for the industrial disability present after the second injury that exceeds the disability attributable to the first and second injuries.  Section 85.64.  Second Injury Fund of Iowa v. Braden, 459 N.W.2d 467 (Iowa 1990); Second Injury Fund v. Neelans, 436 N.W.2d 335 (Iowa 1989); Second Injury Fund v. Mich. Coal Co., 274 N.W.2d 300 (Iowa 1970).


For Fund purposes, claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


Total disability does not mean a state of absolute helplessness.  Permanent total disability occurs where the injury wholly disables the employee from performing work that the employee's experience, training, education, intelligence, and physical capacities would otherwise permit the employee to perform.  See McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).


A finding that claimant could perform some work despite claimant's physical and educational limitations does not foreclose a finding of permanent total disability, however.  See Chamberlin v. Ralston Purina, File No. 661698 (App. October 1987); Eastman v. Westway Trading Corp., II Iowa Industrial Commissioner Report 134 (App. May 1982).


Claimant was 49 years old at the time of the evidentiary hearing.  The claimant has a significant injury to her right lower extremity.  The claimant also has a qualifying first injury to her left foot, her clubfoot.  The claimant has had more difficulty with her left foot after her work injury to her right lower extremity.  The claimant has a high school diploma and some courses in accounting at a community college.  Claimant obtained a certificate in medical transcription.  Mr. Davis opined the claimant has lost 90 percent access to the labor market.  Claimant has significant limitations in her ability to do her past work.  She is in accommodated work at this time with the Employer.  She is guaranteed three hours a week and sometimes works more hours.  Claimant has engaged in some job search.  Claimant has no limitation on sitting.  She has the ability to do sedentary work, which allows her to remove her shoe.  Claimant completed a course of study as a medical transcriptionist.  Although claimant has not worked as a medical transcriptionist, she has shown an ability to perform such work.  Claimant did well in high school and was able to successful take courses in accounting.  Claimant has some management skills.  I find that considering the above factors claimant has an 80 percent loss of earning capacity.  This entitles claimant to 400 weeks of permanent partial benefits from the Fund.  The Fund shall have credit for 162.6 weeks of benefits (30.8 + 132 = 162.8).  The Fund will pay 237.2 weeks of benefits (400 – 162.6 = 237.2).

ORDER


THEREFORE, IT IS ORDERED:

That defendants, Nordstrom Oil and EMC Insurance Companies, are to pay claimant one hundred thirty two (132) weeks of permanent partial disability benefits at the rate of three hundred twenty-one and 68/100 dollars ($321.68) per week commencing March 31, 2011.

That defendants, Nordstrom Oil and EMC Insurance Companies, shall pay accrued weekly benefits in a lump sum.  

That defendants, Nordstrom Oil and EMC Insurance Companies, shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.  

That defendants, Nordstrom Oil and EMC Insurance Companies, are to be given credit for benefits previously paid.  

That defendants, Nordstrom Oil and EMC Insurance Companies, shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).  


That the Second Injury Fund of Iowa pay claimant two hundred thirty-seven point two (237.2) weeks of permanent partial disability benefits at a rate of three hundred twenty-one and 68/100 dollars ($321.68).  The Second Injury Fund of Iowa shall commence payment to claimant one hundred thirty-two (132) weeks after March 31, 2011.  


That the Second Injury Fund of Iowa shall pay any accrued weekly benefits in lump sum.    


That any past due Second Injury Fund of Iowa of Iowa benefits shall accrue interest from the date of this decision.  


That defendants, Nordstrom Oil and EMC Insurance Companies, shall pay the costs of this matter.


Signed and filed this ____11th _______ day of February, 2013.

   __________________________







  JAMES F. ELLIOTT






                      DEPUTY WORKERS’ 






COMPENSATION COMMISSIONER

Copies to:

Mr. Eric J. Loney

Attorney at Law
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eric@loneylaw.com
Mr. Matthew G. Novak

Attorney at Law

PO Box 74170

Cedar Rapids, IA  52407-4170
mnovak@pbalawfirm.com
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Assistant Attorney General

Special Litigation
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dstein@ag.state.ia.us
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